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UNIFORM MEDIATION ACT

PREFATORY NOTE

During the lastthirty yearsthe useof mediation has expanded beyand its century-
long home in collective bargaining to become an integral eowligg part of the
processes of digpe resolution in theourts, public agncies, communitglispute
resolution programs, and the commercial and business communities, as well as among
private partiesreggaged in cdhct.

Public policystrongly spports this develaopent. Mediation fsters the early
resolution of dispies. The mediat@ssists the parien negotiating settlement that is
specificallytailored to their @eds and intertss The parties’grticipation in thgrocess
and control over the result contributes to greater satisfaction on theiSpafthris
Guthrie & James LevirA “Party Satisfaction” Perspective on a Comprehensive
Mediation Statutel3 Ohio St. J. on Disp. Resol. 885 (1998). Increased use of mediation
also diminishes the unnecessary expenditure of personal and institutional resources for
conflict resolutdn, and promotesraore civil society For this reasqmundreds of state
statutes establighediation progms in a wide varig of contextsand encouragtheir
use. SeeSaiah R Cole, Craig A. McEwen & Nancy H. Roge's, Mediation: Law, Pdicy,
Practice App. B (2001 2d ed. and 2001 Supp.)(hereinafter, Cole et al.). Stédery
have also created state offices to encourageegrase of mediatiorSeee.g, Ark.

Code Ann. Section 16-7-108t seq(1995); Haw. Rev. Stat. Section 6131 seq.

(1989); Kan. Stat. Ann. Section 5-5@t,seq(1996); Mass. Gen. Laws ch. 7, Section 51
(1998); Neb. Rev. Stat. Section 25-296Pseq (1991); N.J. Stat. Ann.

Section 52:27E-73 (1994); Ohio Rev. Code Ann. Section 176tGkg(West 1995);
Okla. Stat. tit. 12, Section 1804t, seq(1983); Or. Rev. Stat. Section 36.185seq.
(1997); W. Va. Code Section 55-15¢t,s5eq(1990).

These laws play a limited but important role in encouraging teetef# use of
mediation and maintaining its integrity, as well as the appropriate relationship of
mediation with the justice system. In particular, the law has the unipgaeityato assure
that the reasonable expectations of participants regarding the confideatittity
mediation process are met, rather than frustrated. For this reason, a central thrust of the
Act is to provide anivilege that asures confideiality in lecal proceeding (see
Sections 4-6). Bmuse the privilge makes it mordifficult to offer evidence to
challenge the settlement agreement, the Drafters viewed the issundidétiality as
tied to provisions that will help increase the likelihood that the mediation process will be
fair. Fairness is enhanced if it will be conducted with integrity angahtees’ knowing
consent will be preserved&eeloseph B. Stulbergrairness and Mediatigni3 Ohio St.

J. on Disp. Resol. 909 (1998); Nancy A. WelBhe Thinning Vision ofefi-

Determination in Court-Connected Mediation: The Inevitable Price of
Institutionalization?6 Harv. Neg. L. Rev. 1 (2001). The Act protects integuitg

knowing consent through provisions that provide exceptions to the privilege (Section 6),



limit disclosures by the mediator to judges and others who uf@pn the case (Section

7), require mediators to disclose conflicts of interest (Section 9), and assure that parties
may bring a lavyer or aher suppott peron to the medation sesgn (Section 10). In

some limited ways, the law can also encourage the usedidtioa as part of the policy

to promote the private resolution of disputes through informed self-determin&aen.
discussion in Sectin2; see alsdNancy H. Rogers & Craig A. McEweEmploying the

Law to Increase the Use of Mediation and to Encourage Direct and Early Negotjations
13 Ohio St. J. on Disp. REs831 (1998)Denburg v. Paker Chapin Flattau & Klimpl

624 N.E.2d 995, 1000 (N.Y. 1993) (societal benefit in recognizing the autonomy of
parties to shape their own solution rather than having one judicially imposed). A uniform
act that promotes predictability and simplicity nesacourage greater use of mediation,

as discussed in part 3, below.

At the same time, it is important to avoid laws that diminish the creative and
diverse use of nagation. The Act ppmotes the autononof the parties bieaving to
them those matters that can be set by agreement athdaotdse set inflexibly by statute.
In addition, sme provisions in th&ct may be aried by pety agrement, as specd in
the comments to the sections. This may be viewed as a core Act whichasaarizked
with type speific provisions ot in conflict with tle Uniform Mediatn Act.

The provisions in tlsi Act reflect thentent of the Drdérs to further tbse public
policies. The Drigers intend fortie Act to be appléeand construed ia way to proote
uniformity, as stated in Section, and also in such manner as to:

. promote candor of parties through confidentiality of the mediation
process, subjéonly to the ned for disclosuréo accommodate
specific and copelling societhinterests geepart 1, below);

. encourage the policy of fostering prompmamical, and
amicable resolution of disputes in accordance with principles of
integrity of the mediation process, active pamtyolvement, and
informed self-dermination bythe partiesgeepart 2, below); and

. advance the policy that the decision-making autharitize
mediation procesrests with the paes Geepart 2, below).

Although the Conference does not recommend “purpose” clauses, States that
permit these clauses may consider adapting these principles tohserfumction. Each
is discussed in turn.

1. Promoting candor

Candor during mediation is encouraged by maintaining thiegaand
mediators’ expectations regarding confidentiality of mediation communicat8mes.
Sections 4-6. Virtually all state legislatures have recognized tlessicof protecting
mediation confidentiality to encourage the effective useafiation to resolve disputes.
Indeed, state legislatures have enacted more than 250 mediation @stéarges See
Cole et al.supra at apps. A and B. Approximately half of the States have enacted



privilege stattes that applgenerallyto mediations in the &ie, while the othéhalf
include privileges within the provisions of statutes establishing mediation programs for
specific substantive legal issues, such as employment or human ights.

The Drafters recognize that mediators typicplymote a candid and informal
exchange regarding events in the past, as well as the partieptpers of and attitudes
toward these events, and that mediators encourage parties to think constratvely
creatively abotiways in whichtheir differences mighbe resolved This frankexchange
can be achieved only if the participants know that what is said in the mediation will not
be used to their detriment through later court proceedings and other adjudicatory
processesSeee.g, Lawrence R. Freedman and MichaePkigoff, Confidentiality in
Mediation: The Need for Protectip@ OhioSt. J. Dsp. Resl. 37,43-44 1986);Philip J
Harter,Neither Cop Nor Collection Agent: Encouraging Administrative Settlements by
Ensuring Mediator Cafidentiality, 41 Admin. L. Rev. 315, 323-324 (1989); Alan
Kirtley, The Mediation Privilege’s Transformation from Theory to Implementation:
Designing a Mediation Privilege Standard to Protect Mediation Participants, the
Process and the Biic Interest, 1995 J. Disp. Resol. 1, 17; Ellen E. Deasdme Quest
for Uniformity in Mediation Confidentiality: Foolish Consistency or Crucial
Predictability?,85 Marquette L. Rev. 79 (2001). For a critical perspeciese generally
Eric D. GreenA Heretical View of the Mediation Privileg2 Ohio St. J. on Disp. Ras
1 (1986); Scott H. Hughe¥he Uniform Mediation Act: To the Spoiled Go the
Privileges 85 Marquette L. Rev. 9 (2001). Such partgetma justifications for
mediation confidetiality reemble those suppaorg other communations privilegs,
such as the attorney-client privilege, the doctor-patient previlagd various other
counseling privilegesSeege.g, Unif. R. Evid. R. 505609 (1986)see generallyack B.
Weinstein, et. al, Bdence: Casesd Materials 1314315 (9th ed.1997Pevelopments
in the Law — Privileged Communicatiqré8 Harv. L. Rev. 1450 (1985); Paul R. Rice,
Attorney-Qient Privilege inthe United Statesg8tion 2/1-2.3 (2eéd. 1999). This
rationale has sostimes been extead to mediators taneourage medtors to be candid
with the parties bgllowing them to ldck evidence afheir notes and o¢h statements
by mediators.Seee.g, Ohio Rev. Code Ann. Section 2317.023 (West 1996).

Similarly, public confidence in and the voluntary use ofliaigon can be
expected to expand if people have confidence that the mediator will not take sides or
disclose their statements, particularly in the context of other investigations or judicial
processes. Thauplic confidenceationale has lem extended to pmit the mediator to
object to testifying, so that the mediator will not be viewed as biased in future mediation
sessions that involve comparable partiege.g.,NLRB v. Macalus®18 F.2d 51 (9th
Cir. 1980) (public interest in maintaining the perceived and actual impartiality of
mediators outweighs the benefits derivable from a given mediator’s tes}imbmy
maintain public cofidence in thedirness of medien, a number of Stas prohibit a
mediator from disclosing mediation communications to a judge or other officials in a
position to affect the decision in a case. Del. Code Ann. tit. 19, Section 712(c) (1998)
(employment discrimination); Fla. Stat. Ann. Section 760.34(1) (1997) (housing
discrimination); Ga. Code Ann. Section 8-3-208(a) (1990) (housing discrimination); Neb.
Rev. Stat. Section 2040 (1973) (pulid accommodatics); Neb. Rev. Stat.



Section 48-1118 (1993) (employment discrimination); Cal. Evid. Code Section 703.5
(West 1994). This justification also is reflected in standards against the use of a threat of
disclosure or recommendation to pressure the parties to accept a particular settlement.
Seege.g, Center for Dispute Settlement, National Standards for Court-Connected
Mediation Programs (1994); Society for Professionals in Dispute Resolution, Mandated
Participation an&ettlement Coeran: Dispute Resolutipas it Relates to theourts
(1991);see alscCraig A. McEwen & Laura Williamd,egal Policy and Access to Justice
Through Courts and Mediatipd3 Ohio St. J. on Disp. Resol. 831, 874 (1998).

A statute is requed only to asge that aspect confidentialitythat relates to
evidence compelled in a judicial and other legal proceeding. The partiesycan the
mediator’s assurance of confidentiality in terms of mediator disclosures outside the
proceedings, as the mediator would be liable for a breach of such an ass8ege.g,
Cohen v. Cowles M&dCo, 501 U.S. 663 (1991) (First Amendment does not bar
recoveryagainst a newsper’s breacbf promise of comdentiality} Horne v. Patton
291 Ala. 701, 287 So.2d 824 (1973) (physician disclosure may be nvasion of privacy,
breach of fiduciary dufyoreach of contract). Also, the parties can expect enforcement of
their agreement to keep things confidential through contract @snaag sometimes
specific enforcement. The courts have also enforced court ordatesoragarding
nondisclosure through orders striking pleadings and finingdesvypeeSection 8see
also Parazino v. Barnett Bank of South Flori@80 So.2d 725 (Fla. Dist. Ct. App.
1997);Bernard v. Galen Group, Inc901 F. Supp. 778 (3.N.Y. 1995). Pronses,
contracts, and court rules o ordersare wavailing, however, with respect to discovery,
trial, and othenige compelled orubpoenaed evidee. Assuranceith respect to tki
aspect of confidentiality has rarddgen accorded by common law. Thus, the major
contribution of théAct is to provide anwilege in le@l proceeding, where it would
otherwise either not be available or would not be available in a uniformon@ssdhe
States.

As with other priviéges, the median privilege magt have limits, and aely all
existing state mediation statutes provide them. Definitions and exceptions primarily are
necessarto give appropate weight to othr valid justice sstem values, in addn to
those alreadgliscussed in this Stian. They dfen apply toituations that aresonly
rarely, but might produce grave injustice in that unusualitas¢ excepted from the
privilege.

In this regard, the Drafters recognize that tleelitility and integrity of the
mediation process is almost always dependent upon the newralitiie impartiality of
the mediator. The provisions of this Act are not intended to provide the parties with an
unwarranted means to bring mediators into the discovery or trialsgracéestify about
matters that ocered during aaurt ordered orgreed mediatim. There are afourse
exceptions and they are specificgilyvided for in Section 5(a)(1), (express waiver by
the mediator) or pursuant to Section 6’s narrow exceptions such as 6(b)(1), (felony)
Contrary use of the provisions of this Act to involve mediators in the discovarglor
process would hava destructivefiect on the medition process andould not be in
keeping with theéntent and purposaf the Act.



Finally, these exceptions need not significantijmpar candor. Once the parties
and mediators know the protections and limits, they can adjust their conduct accordingly
For example, if the parties understand that they will not be able to establish in court an
oral agreement reached in mediation, theyreduce the agreement to a record or
writing before relying on it. Although it is important to note that mediation is not
essentially a truth-seeking process in our justistegy such as discovery, if the parties
realize that they will be unable to show that another giadyduring mediation, they can
ask for corroboration of the statement made in mediation prior to relying occtiraey
of it. A uniform andyeneric privikge makes it sger for the pdies and mediatots
understand what law will apply and therefore to understand theagavand limits of the
Act, sothat they canconduct themselves n a mediation accordingly.

2. Encouraging resolution in accor dance with other principles

Mediation is a consensual process in which the disputing parties decide the
resolutian of their dspute thenselves wih the helpof a mediato, rather ttan having a
ruling imposed upon them. The parties’ participation in mediation, often accompanied
by counsel, allows them to reach results that are tailored to their interests andnteeds, a
leads to their greater satisfaction in the process and results. Moreover, disputing parties
often reach settlement earlier through mediation, because of the expression of emotions
and exchanges of information that occur as part of the mediation process.

Society at lege benefitsawell when conflits are resoldkeearlier and wit
greater partipant satisfaoon. Earlier setments can rede the disruptiorhtat a
dispute can cause in the lives of others affected by the dispute, suchrakltbe of a
divorcing coupd or the customsy clients and empyees of bsinesses enged in
conflict. Seegenerally Jeffrey Rulm, Dean Pruitt an@&ung Hee Kim, Saal Conflict:
Escalation, Stalemate and Settlement 68-116 (2d ed. 1994) (discussing reasons for, and
manner and consequences of conflict escalation). When settlement is reached earlier,
personal and societal resources dedicated to resolving disputes can be invested in more
productive wag. The public juste system gas when those usingfeel satisfied wh
the resolution of their disputes because of their positive experience in a court-related
mediation. Finally, mediation can also produce important ancéléegts by promoting
an approach to the resolution of conflict that is direct and focused on the interests of
those involved in the conflict, thereby fostering a more civil soaietlya richer
discussion of issues basic to policgeeNancy H. Rogers & Craig A. McEwe
Employing the Law tatrease the Usd Mediation and to Eraurage Direct and &ly
Negotiations 13 Ohio St. J. on Disp. Ba. 831 (1998)see alsd-rances McGovern,
Beyond Efficiency: A Bevy of ADR Justifications (An Unfootnoted Sumianigp.
Resol. Mag. 12-13 (1997); Wayne D. Bra@igmparing Structures for the Delivery of
ADR Services by Courts: Critical Values and ConcetdsOhio St. J. on Disp. Bd.
715 (1999); Robert D. Putnam, Bowling Alone: The Collapse and Revival of American
Community (2000) (discussion the catsesfor the decline of civic engayement and ways
of ameliorating the situation).



State courts and legislatures have perceived these benefits, as well as the
popularity of mediation, and have publicly supported mediation thriwgling and
statutory provisions that have expanded dramatically ovéasheventy yearsSee
Cole et al.supra5:1-5:19; Richard C. Reubefhe Lawyer Turns Peacemak8p
A.B.A. J. 54 (Aug. 1996). The legislative embodiment of this public support is more
than 2500 state and federal statutes and many more administrative and cowgtatelgs r
to mediation.SeeCole et alsupraapps. A and B.

The primary guarantees of fairness within mediatiortteentegrity of the
process and infmed self-detenination. Self-deermination alsoantributes to party
satisfaction. Consensual dispute resolution allows parties to tailor not only the result but
also the process to their needs, with minimal intervention by the State. For example,
parties can agree with the mediator on the general appi@acediation, including
whether the mediar will be evaluive or facilitatve. This partyagreement is fexible
means to deal withxkpectations regding the desig style of mdiation, and so
increases party empowermemdeed, some scholars have theorized that individual
empowerment is a central benefit of mediati&eee.g, Robert A. Baruch Bush &
Joseph P. Folger, The Promise of Mediation (1994).

Self-determination is encouraged by provisions that limit the potential for
coercion of the parties to accept settlemesgsSection 9(a), ahthat allow partie to
have counsel or other support persons present during the mediation s8ssection
10. The Act promotethe integrityof the mediation jcess by iguiring the medi®ar to
disclose conflicts of interest, and to be candid about qualificatidaesSection 9.

3. Importance of uniformity.

This Act is designed to simplify a complex area of the law. Currdaggl rules
affecting mediation can be found in more than 2500 statutes. Many oftheges can
be replaced bthe Act, which aplies a generiapproach to topscthat are coved in
varying ways by number of specific statutes currently scattered within substantive
provisions.

Existing statutory provisions frequently vargt only within a State but also by
State in several different and meaningful respects. The privilege provides an important
example. Virtually all States have adopted some form of privilege, reflecttigng
public policy favoring confidentiality in mediation. Howves, this policy is effected
through more than 250 different state statutes. Common differences among these statutes
include the definition of mediation, subject matter of the dispute, scope of protection,
exceptions, and the context of the mediation that comes within the statute (such as
whether the mediation takes place in a court or community pnogra private setting).

Uniformity of the law helps bring order and understandorgss state lines, and
encouragesfiective use omediation in a numbef ways. kst, uniformityis a
necessarpredicate to prictability if there is anyotential that a stament made in



mediation in one State may be sought in litigation or other legal processes in another
State. For this reason, the UMA will benefit those States with clearly established law or
traditions, such as Texas, California, and Florida, ensuring that the privilege for
mediation communications made within those States is respected in other States in which
those mediation comunications maie sought. Thewaof privilege a@es not fit neatly

into a category of either substance or pdoce, making it difficult to predict what law

will apply. Seee.g, U.S. v. Gullp672 F.Supp. 99 (W.D.N.Y. 1987) (holding that New
York mediation-arbitration privilege applies in federal court grandpuogeeding);

Royal Caribbean Corpr. Modestp614 So.2d 517 (Fla. App. 1992) (holding that Florida
mediation privilege law applies in federal Jones Act claim brought in Florida court).
Moreover, parties to a mediation cannot always know where thditigition or
administrative pscess may a@uir. Without unifomity, there an be no firm assance in

any State that a mediation is privileged. Ellen E. DeaBos Quest for Unifority in
Mediation Confidentiality: Foolish Consistency or Crucial Predictabilit§3,
MARQUETTEL.REV.79 (2001).

A second benefit of uniformity relates to cross-jurisdictional mediation.
Mediation sessions are increasingly conducteddnyerence calls between mediators
and parties in different States and even over the Interneau@d is unclear which
State’s laws apply, the parties cannot be assured of theakteir home state’s
confidentialityprotections.

A third benefit of uniformity is that a party ing to decide whether to sign an
agreement to mediate may not know where the mediation will osduharefore
whether the law will provide a privilege or the right to bring counsel or support person.
Uniformity will add certaintyon these issues, éthus allows for merinformed party
self-determination.

Finally, uniformity contributes to simplicityMediators and parties who do not
have meaningful familiarity with the law or legal ras# currently face a more
formidable task imnderstanding uitiple confidentality statute that vary ¥ and within
relevant States than they would in understanding a Uniform Act. Mediators &ed par
often travel to dierent States fahe mediation se®ns. If theydo not understantiése
legal protections, participants may react in ade@ way, thus reducing the candor that
these provisionsra designed torpmote, or theynay unnecgsarily exped resources to
have the legal research conducted.

4. Ripenessof auniform law.

The drafting of the Uniform Mediation Act comes at an opportune moment in the
development of the law and the mediation field.

First, States in thpast thirty gars have beeable to engagin considerable
experimentation irerms of statutorgpproaches to rdation, just as the ediation field
itself has experimged with differat approachesd styles of radiation. Over tim



clear trends hee emerged,ral scholars and @ctitioners hava reasonable 8se as to
which types of legal standards are helpful, and which kireddiaruptive. The Drafters
have studied this experimentation, enabling state legislators to enact the Act with the
confidence that can only come from learned experiel@aeSymposium on Drafting a
Uniform/Model Mediation A¢tl3 Ohio St. J. on Disp. Resol. 787, 788 (1998).

Second, as the use of mediation becomes more common and better understood by
policymakers, States are increasinglgognizing the benefits of a unified statutory
environment for pvilege that ats across all apipations. This mode trend is seen in
about half of the States that have adopted statutes of general application, and these broad
statutes provide guidance on effective approaches to a moralganglege. Seee.q,

Ariz. Rev. Stat. Ann. Section 12-2238 (West 1993); Ark. Code Ann. Section 16-7-206
(1993); Cal. Evid. Code Section 11¥E5,seq(West 1997); lowa Code Section 679C.2
(1998); Kan. Stat. Ann. Section 60-452 (1964); La. Rev. Stat. Ann. Section 9:4112
(1997); Me. R. Evid. Section 408 (1993); Mass. Gen. Laws ch. 233, Section 23C (1985);
Minn. Stat. Ann. Section 595.02 (1996); Neb. Rev. Stat. Section 25-2914 (1997); Nev.
Rev. Stat. Section 48.109(3) (1993); N.J. Rev. Stat. Section 2A:23A-9 (1987); Ohio Rev.
Code Ann. Section 2317.023 (West 1996); Okla. stat. tit. 12, Section 1805 (1983); Or.
Rev. Sat. Ann. Section 36.20 (197); 42 Pa. ns. Sat. Ann. Section 5949(1996); R.1.

Gen. Lavs Sectior9-19-44 1992); S.DCodifiedLaws Setion 19-B-32 (198); Tex.

Civ. Prac. & Rem. Code Section 154.053 (c) (1999); Utah Code Ann. Section 30-3-38(4)
(2000); Va. Code Ann. Section 8.01-576.10 (1994); Wash. Rev. Code Section 5.60.070
(1993); Wis. Stat. Section 904.085(4)(a) (1997); Wyo. Stat. Ann. Section 1-43-103
(1991).

5. A product of a consensual process.

The Mediation Act results from an historic collaboration. The Uniform Law
Commission Drafting Committee, chaired by Judge Michael B. Ge#ty joined in the
drafting of this Act by a Drafting Committee sponsoredhg/American Bar
Association, working through its Section of Dispute Resolution, which was co-chaired by
former Amercan Bar Asso@tion President Rderta Coopr Ramo (Modall, Speting,

Roehl, Harris & Sisk, P.A.) and Chief Justice Thomas J. Moyer of the Supreme Court of
Ohio. The leadership of both organizations had recognized that the time was ripe for a
uniform law on mediation. While both Drafting Committees were independent, they
worked side by side, sharing resources and expertise in a catlabdhat augmented

the work of both Drafting Committees by broadening the diveo$itigeir perspectives.
SeeMichael B. Getty, Thomas J. Moyer & Rotze€ooper Ramdrreface to Symposium

on Drafting a Uniform/Model Mediation Act3 Ohio St. J. on Disp. Resol. 787 (1998).
For instance, #Drafting Commites represesd various conigs in which mediatiois
used: private meakion, court-reated mediation,ammunity mediion, and corpota
mediation. Similarly, they also embraced a spet of viewpoints about the goals of
mediation — effiency for he parties and theurts, the enim@ement of the peibility

of fundamental reconciliation of the parties, and the enrichment of societyglththe

use of less adversarial means of resolving disputes. They also inchaohepb af



viewpoints about how mediation is to be conducted, including, for example, strong
proponents of both the evaluative and facilitative models of mediation, as well as
supporters and opponents of mandatory mediation.

Finally, with the assistana® a grant fronthe William and Fla Hewlett
Foundation, both Drafting Committees had substantial academic support for their work
by many of mediation’s most distinguished scholars, who volutdleee time and
energies out of their belief in the utility and timeliness of a uniform mediation law.
These included members of the faculties of Harvard Law School, the &ityiar
Missouri-Columbia School of Law, the Ohio State University Collegeawf, land
Bowdoin Collegeincluding Profssors Frank E.ASander (HarvdrLaw School)Chris
Guthrie, John Lade, James Lewj Richard C. Reulbe Leonard LRiskin, Jean R.
Sternlight (Univesity of Missauri-Columbia Schdoof Law); Jame BrudneySarah R.

Cole, L. Camille Hébert, Nancy H. Rogedoseph B. Stulberg, Laura Williams, and
Charles Wilson (Ohi&tate Universityollege of law); Jeanne Clemée(Ohio State
University @llege of Nursig); and CraigA. McEwen (Bowdoin College). Té Hewlett
support also made it possible for the Drafting Committees to bring noted scholars and
practitioners from throughout the nation to advise the Committees on particular issues.
These are too nuemous to mention bahe Committees esgially thark those who came

to meetings at the advisory group’s request, including Peller AChristine Carlson,

Jack Hanna, Eileen Pruett, and Professors Ellen Deason, Alan Kirtley, Kimberlee K.
Kovach, Thomas J. Stipanowich, and Nancy Welsh.

Their scholarly work for the project examined the currergllsgucture and
effectivenessf existing mediatin legislation, gestions of qualityand fairness in
mediation, as well as the political environment in which uniform or model legislation
operates.SeeFrank E.A. Sandemmtroduction to Symposium on Drafting a
Uniform/Model Mediation A¢tl3 Ohio St. J. on Disp. Ba. 791 (1998). Murcof this
work was published as a law review symposium isSe=Symposium on Drafting a
Uniform/Model Mediation A¢tl3 Ohio St. J. Disp. Resol. 787 (1998).

Finally, observers from a vast armafymediation professional and provider
organizatons also povided exensive sggestionsd the Draftng Commitees, incluéhg:
the Association foConflict Resolutia (formerlythe Society bProfessionals ibispute
Resolution, Acaday of FamilyMediators and CRE®), National Coutil of Dispute
Resolution Organizations, American Arbitration Association, Federal Mediation and
Conciliation Servie, Judicial Arbitraon and Mediation Seices, Inc (JAMS), CPR
Institute for Dispute Resolution, International Acadeshivlediators, National
Association for Community Mediation, and the California Dispute Resolution Council.
Other official observers to the Drafting Committees included: the American Bar
Association Section of Administrative Law and Regulatory tR@cAmerican Bar
Association Section of Litigation, American Bar Association Seniaryess Division,
American Bar Association Section of Torts and Insurance Pra&ticerican Trial
Lawyers Association, Equal Emplognt Advisory Council, National Association of
District Attorne, and the Societyf Professional Jonalists.



Similarly, the Act also received substantive comments from several state and
local Bar Associations, generally workingdbgh their ADR committees, including: the
Alameda County Bar Association, the Bevétiyls Bar Association, the State Bar of
California, the Chicago Bar Association, the Louisiana State Bar Association, the
Minnesota Stated& Association,ra the Mississippi Ba In additionthe Committees’
work was supplemented by other individual mediators and mediation professional
organizations too numerous to mention

6. Drafting philosophy.

Mediation often involves both parties and mediators from a variety of professions
and backgrouss, many of Wo are not attoriys or repreented by@unsel. With this in
mind, the Draftey sought to make thprovisions accesble and understdable to
readers from a variety of backginds, sometimes keeping the Act shorter by leaving
some discretion in the courts to apply the provisions in accordance with thal gener
purposes of the Act, delineated and expanded upon in Section 1 of this Prefatory Note.
These policies inade fostering pmpt, economidaand amicableasolution, intedty
in the process, self-determination by parties, candor in negotiations, soaetafore
information, and uniformity of law.

The Drafters sought to avoid including in the Act those types of provisions that
should vary by tge of program or legal context and that were therefore more
appropriately left to program-specific statutes or rulesdider qualifications, for
example, are not prescribed by this Act. The Drafters alsgmexed that some general
standards are often better applied through those who administer ethical standards or local
rules, where aadvisory omion might be soug to guide perse faced with imnhate
uncertainty. Where individual choice or notice was important to allow for self-
determination or avoid a trap for the unwary, such as for nondisclostire pgrties
outside the context of proceedings, the Drafters left the matter léogelal rule or
contract among the participants. As the result, the Act laggeigrns those narrow
circumstances in which the mediation process comes into contact with formal legal
processes.

Finally, the Drafters operated with respect for lecstoms and practices by
using the Act to establish a floor rather than a ceiling for some protections. It is not the
intent of the Act tgpreempt state drocal court rule that are consistewith the Act,
such as those well-established rules in Florilae for example, FI&®.Civ.P. Rule
1.720;see alsdections 12 and 15.

Consistent with existing approaches in law, and to avoid unnecessary disruption,
the Act adopts the structure used by the overwhelming mapdribyese general
application States: the evidentiary privilege. However, nséatg and local laws do not
conflict with the Act and would not be preempted by it. For example, statutes and court
rules providing tandards for medtors, setting inhits of compulsorparticipation in
mediation, and providing mediator qualifications would remain in force.



The matter may be less clear if the existing provisions relate to the mediation
privilege. Legislative notes provide guidance on somadseies. Nevertheless, in order
to achieve the sipticity and ¢arity soudpt by the Actit will be importanin each State
to review existing privilege statutes and specify in Section 15 which will be repedled a

which will remain in force.



UNIFORM MEDIATION ACT

SECTION 1. TITLE. This [Act] may le cited as the Urdfm Mediation Act.

SECTION 2. DEFINITIONS. In this [Act]:

(1) “Mediation” means a process in which a mediator facilitates communication
and negotiation between parties to assist them in reaching a volagteement
regarding their dispute.

(2) “Mediation communication” means a statement, whether oral or in a record
or verbal or nonverbal, that occurs during a mediation or is made for purposes of
considerng, condudng, partidpating in, initiating, contiruing, or recmvening a
mediation or retaining a mediator.

(3) “Mediator” means an individual who conducts a mediation.

(4) “Nonparty participant” means a person, other thparty or mediator, that
participates in a mediation.

(5) “Mediation paty” meansa person that pacipates in a medtion and whose
agreement is necessary to resolve the dispute.

(6) “Person” mems an individual, aporation, busirgs trust, estate ust,
partnership, liméd liability @mpany, agxiation, joint veture, governmsa;
governmental subdivision, agency, or instrumentgbityolic corporation, or any other
legd or commercial entity.

(7) “Proceedig” means:

(A) a judicial, @ministrative, aitral, or other djudicative proess,



including related pre-hearing and post-hearing motions, conésreaied discovery; or
(B) a legislave hearing osimilar process.
(8) “Record” mans information thas inscribed on a taible medium orhat is
stored in an el&®nic or other mdium and is retrieable in perceivae form.
(9) “Sign” meas:
(A) to execute ordopt a tangible sybol with the pres# intent to
authenticate a record; or
(B) to attach ologicallyassociate an algonic synbol, sound, or pr@ss
to or with a record with the present intent to authenticate a record.
Reporter’s Notes
1. Section 2(1). “Mediation.”

The emphasis on negotiation in this definition is intended to exclude adjudicative
processes, such as arbitration and fact-finding, as well as counstlivas riot intended
to distinguish among styles or approaches to mediation. An earlier dchfhesgord
“conduced,” but he Drafing Commitees predrred thevord “assstanceto emphagie
that, in contrast tan arbitration, anediator has no thority to isse a decision. These
of the word “faditation” is not intexded to express agference witliegard to
approaches of mediation. The Drafters recognize approaches to mediation will vary
widely.

2. Section 2(2). “Mediation Communication.”

Mediation communi&tions are statesnts that are macdrally, tmough conduct,
or in writing or other reorded actrity. This defnition is aimed pnnarily at the pivilege
provisions of Seabns 4-6. It is sifar to the gem@l rule, as réécted in UniformRule
of Evidence 801, which defines a “statement” as “an oral or written assertion or
nonverbal conduof an individual wb intends it as an sertion.” Most geeric
mediation privileges cover communications but do not cover conduct that is not intended
as an assertion. Ark. Code Ann. Section 16-7-206 (1993); Cal. Evid. Code Section 1119
(West 1997); Fla. Stat. Ann. Section 44.102 (1999); lowa Code Ann. Section 679C.3
(1998); Kan. Stat. Ann. Section 60-452a (1964) (assertive representations); Mass. Gen.
Laws ch. 233, Section 23C (1985); Mont. Code Ann. Section 26-1-813 (1999); Neb. Rev.
Stat. Section 25-2914 (1997); Nev. Rev. Stat. Section 25-2914 (1997) (assertive
representations); N.C. Gen. Stat. 7A-38.1(1) (1995); N.J. Rev. Stat. Section 2A:23A-9
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(1987); Ohio Rev. Code Ann. Section 2317.023 (West 1996); Okla. Stat. tit. 12,

Section 1805 (1983); Or. Rev. Stat. Ann. Section 36.220 (1997); 42 Pa. Cons. Stat. Ann.
Section 5949 (1996); R.l. Gen. Laws Section 9-19-44 (1992); S.D. Cod#ves L

Section 19-13-32 (1998); Va. Code Ann. Section 8.01-576.10 (1994); Wash. Rev. Code
Section 5.60.070 (1993); Wis. Stat. Section 904.085(4)(a) (1997); Wyo. Stat. Ann.
Section 1-43-103 (1991). The mere fact that a person attended the mediation — in other
words, the phsical presencef a person — is not@mmunication. contrast,

nonverbal conduct such as nodding in response to a question would be a
“‘communication” because it is meant as an assertion, however nonverbal conduct such as
smoking a cigarette during the mediation session typiealiyid not be a

“communication” because it was not meant by the actor as ati@sser

A mediator’'s meral impressions anobservations alob the mediation psent a
more complicated question, with important practical implicati®eg Olam v. Congss
Mortgage Co,68 F.Supp. 2d 1110 (N.D. Cal. 1999). As discussed below, the mediation
privilege is modeled after, and draws heavily upon, the attairet privilege, a strong
privilege that isupported bywell-developeaase law. Courts@to be expectedt
look to that well developed body of law in construing this Act. In thigrcegnental
impressions that are based even in part on mediation communications would generally be
protected by privilege.

More specifically, communications inclue both statementsi@ conduct meant to
inform, because the purpose of the privilege is to promote candid mediation
communicationsU.S. v. Robinsqrl21 F.3d 911, 975 {(<Cir., 1997). By analogto the
attorney-clienprivilege, silence in response to a question maydmramunication, iftiis
meantto inform. U.S. v. White950 F.2d 426, 430 n.2"{Tir., 199). Further, conduct
meantto explain or communicate a fact, such as the re-enactment of an gcEden
communication. SeeWeinstein’s Federal Evidence 508.(20®). Similarly, a client’s
revelationof a hidden scao an attorneyn response to a gstion is a commuradion if
meantto inform. In contrast, a purely pigal phenomenon, such agattoo oithe color
of a suit of clothes, observable by all, is not a communication.

If evidence of meal impressins would reveal, even indirectly, mediation
communicationghen that evidence would b®cked by the privilegeGunther vU.S, 230
F.2d 222223-224(D.C. Cir. 1956). For example, a mediator's mental impressions of the
capacityof a mediation participant to enter irdinding mediated settlement agreement
would be privileged ithat impressio was in part based ondlstatements thatd party
made during the mediation, because the testimony might revealieaicorcharacteof
themediation communications upon which thgression is basedn contrast, the mental
impressiorwould not be privileged if it wasased exclusively dhe mediator’'s observation
of thatparty wearing heawlothes and aavercoat on a hot summer day because the choice
of clothing was not meant to infornDarrow v. Gunn594 F.2d 767, 774 {<Cir. 1979).

Thereis no justificationdr making reaity observale conductprivileged, cgainly
not more privileged than it is under the attorney-client privilegeéhd coxduct is seen in
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the medidion room, it can also be observed, even photographed, outside of the mediation
room, as well as in other contexts. One of themary reaaons for making mediation
communicationsprivileged is to promote candor, and excluding evidence of alyead
observableharacteristits notnecessary to promote candiorre Walsh623 F.2d 489, 494

(7" Cir., 1980).

The provision makes clear that conversations to initiate mediation and other non-
session communications that are related to a mediation are considered “mediation
communications.” Most statutes are silent on the question of whether they cover
conversations tanitiate mediation.However, candaduring these itial conversatios is
critical to insuring a thoughtful agreement to mediate, and the Act thergferele
confidentiality to these conversations to encourage that candor.

The definition in Section 2(2) is narrowly tailored to permit the application of the
privilege to protect communications that a party would reasohatigve would be
confidential, sug as the explanatiarf the matter to amtake clerk fom community
mediation program, and communications between a mediator and &hpadgcur
between formal ediation sessionsThese would be coamunications thade for the
purposes otonsiderng, initiating, contnuing, or reonvening a rediation @ retaining a
mediator.” This language protects the confidentiality ohsucommunication when
doing so advances the underlying policies of the priejlednile at the same time gives
the courts the latitude to restrict the application of the privilege in situations where such
an application of the privilege would constitute an abuse. For example, an individual
trying to hide information from a court might later attempt to chaiaeta call to an
acquaintance about a dispute as an inquiry to the acquainbantedlee possibility of
mediating the dispute. This definition would permit the court to disallow a
communication privilege, and admit testimony from that acquaintanfredayg that the
communication wasot “madefor the purposes ahitiating considemg, initiating,
continuing, or reconvening a mediation or retaining a mediator.”

Responding in part to public concerns about the complexity of earlier drafts, the
Drafting Committees also elected to leave the question of when a mediation ends to the
sound judgment of the courts to determine according to the facts and circumstances
presented by individual caseSeeBidwell v. Bidwell 173 Or. App. 288 (2001) (ruling
that letters between attorneys for the parties that wereftamtederral to mediation and
related to settlement were mediation communications and therefore privileged under the
Oregon statute). In weighing langeaabout when a mediation ends, the Drafting
Committees considered other more specific approaches for answering these questions.
One approach in particular would have terminated the mediation after a specified period
of time if the pares failed to rezh an agreenmg¢, such as the 1flay periodspecified in
Cal. Evid. Code Section 1125 (West 1997) (general). However, the Drafting Committees
rejected thatgproach becaast felt that such eequirement cdd be easily
circumvented by a routine practice of extending mediation in a form mediation
agreement. Indmd, such anxdensionin a form agrement couldresult in he coverage



of communications unrelated to the dispute for years to come, without furthering the
purposes of the privilege.

Finally, ths definition would o include mediatn “briefs” andother reports
that are prepared by the parties for the mediator. Whethdotimenent is prepared for
the mediation is a crucial issue. For example, a tax return brought to a divorce mediation
would not be a “mediation communication” because it was not a “statement made as part
of the mediation,” even though it may have been used extensivibly mediation.
However, a notaritten on the tax tarn to clarifya point for other articipants would
be a mediation communication. Similarly, a memorandum specificaibaped for the
mediation by the party or the pastyepresentative explaining the rationale behind
certain positions taken on the tax return would be a “mediation communication.”
Documents prepared for the mediation by expert witnesses attending the mediation
would also be covered by this definiti@eeSection 4(b)(3).

3. Section 2(3). “Mediator.”

Several points arworth stressingith regard to th definition of meator. First,
this definition should be read in conjunction with Section 9(c), which makes clear that
the Act does not require that a mediator have a special qualificatiochayr®and or
profession. Second, this definition should be read in conjunction with the model
language in Section 9(a) through (e) on disclosures of conflicts of interedty, Fnea
use of the word ‘mnducts” is intendgto be value newtt, and should not lread to
express a preference for the manner by whiadfliatiens are conducte@ompare
Leonard L. RiskinUnderstanding Mediators’ Orientations, Strategies, and Tactics: A
Grid for the Perplexedl Harv. NeG. L. Rev. 7 (1996)with Joseph B. Stulberg,
Facilitative vs. Evaluative Mediator Orientations: Piercing the “Grid” Lo@4 R.A. Sr.
U.L. Rev. 985 (1997)

4. Section 2(4). “Nonparty Participant.”

This definition wold cover expertsyiends, support psons, potential paes,
and others o particpate in themediation The defintion is petinent tothe privilege
accorded nonparty participants in Section 4(b)(3), and to the aifpgrties to bring
attorneys or support persons in Section 10. In the event that anyatsodeemed to be
a nonparty participant, that attornegwd be constricted in exercising that right by
ethical provisions requiring the attorney to act in svilayat are consistent with the
interests of the clienSeeModel Rule of Professional Conduct 1.3 (Diligence. A lawyer
shall act with resonable diligereand promptness representing alient.); and Rule
1.6(a) (Confidetiality of Information. A lawer shall nbreveal informtion relating to
representation of a client unless the client consents after consultation, except for
disclosures that are impliedly authorized in order to cautythe representation, and
except as stated in paragraph (b).).



5. Section 2(5). “Mediation Party.”

The Act defines “mediation party” to be a person who partigpata
mediation and whose agreement is necessary to rakeldespute. These limitations are
designed to pxent someone withnly a passingnterest in the meation, such as a
neighbor of a person embroiled in a dispute, from attending the mediation and then
blocking the usef information oraking advantagof rights mearto be accordetb
parties. Such a person would be a non-party participant and would haediarited
privilege.SeeSection 4(b)(3). Similarly, counsel for a mediation pautyld not be a
mediation party, because their agreement is noseapgeto the resolution of the dispute.

Because of tlee structural limétions on the defition of parties, pdicipants
who do not meet the definition of “mediation party,” such as a witness or expert on a
given issue, do not have the substantial rights under additional sections that are provided
to parties. Rather, these non-party participants antegra more limited privilege under
Section 4(b)(3). Parties seeking to apply restrictions on disclosusesliy
participants — including their attorneys and other representatives — should consider
drafting such a confidentiality obligation into a valid and binding@agent that the
participant signs as a condition of participation in the mediation.

A mediation party may participate in the meidia in person, by phone, or
electronically. A person, as defined in Section 2(6), paagicipate through a
designated ant. If the pdy is an enty, it is the atity, rathe than a particalr agent,
that holds the privilege afforded in Sections 4-6.

6. Section 2(6). “Person.”

Sections 2(6) adopts the standard language recommendesl lgitional
Conference of Commissioners of Uniform State Laws for the drafting of statutory
language, and the term should be interpreted in a manner consistent with that usage.

7. Section 2(7). “Proceeding.”

Section 2(7) defines the proceedings to which the Act applies, and should be read
broadly to Hectuate the itent of the Act. tiwas added to aNothe Drafters talelete
repetitive language throughout the Act, such as judicial, administrative, arbitral, or other
adjudicative proesses, includingelated pre-htaring and positearing motions,
conferencesand discoveryor legislativehearings or sirtar processes.

8. Section 2(8). “Record” and Section 2(9). “Sign.”

These Sections adopt standard language approvbe tyniform Law
Conference thas intended to confm Uniform Acts vith the Uniform Eletronic
Transactions Act (UETA) and its federal counterpart, Electronic Signatures in Global and
National Commerce Act (E-Sign) (15 U.S.C 7001, etc seq. (2000).
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Both UETA and E-Sign were written in response to broad recognition of the
commercialand other us of electromc technobgies for conmunications and concting,
and the consensus that the choice of medium should not control the enforceability of
transactions. These Sections are consistent with both UETA and E-Sign. UETA has
been adopted by the Conference andivedehe approval of the American Bar
Association House of Delegates. As of December 2001, it had been enacted in more than
35 states.Seealso Section 11, Relation to Electronic Signatures in Global and National
Commerce Act.

The practical effect of these provisions is to make clear that electronic signatures
and documents have the same authority as written ones for purposes of estarlishing
agreement to mediate under Section 3(a), party opt-out ofédmtion privilege under
Section 3(c), and participant waiver of the mediation privilege under Section 5(a).

SECTION 3. SCOPE.
(a) Except as othwise provided irsubsection (b) dic), this [Act]
applies to a mediation in which:

(1) the mediation parties are required to mediate by statute or court
or administrative agercy rule or referred to mediation by acourt, admini strative agency,
or arbitrator;

(2) the mediation parties and the mediator agree to mediate in a
record that demonstrates an expectation that mediation communications will be
privileged against disclosure; or

(3) the mediation parties use as a mediator an individual who holds
himself or herself out as a mediator or the mediation is provided by a person that holds
itself out as providing mediation.

(b) The [Act] does not apply to a mediation:



(1) relating to the establishment, negotiation, administration, or
termination of a collective bargaining relationship;

(2) relating to a dispute that is pending under or is part of the
processes established by a collective bargaemgmgement, except that the [Act] applies
to a mediation arising out of a dispute that has been filed with an administrative agency
or court;

(3) conducted by a judge who might make a rutinghe case; or

(4) conducted under the auspices of:

(A) a primary or secondaschool if all the parties are
students or

(B) a correctional institution for youths if all the parties are
residents of that institution.

(c) If the parties agree in advance isigned record, or a record of
proceeding reflects agreementthg parties, that all or part of a mediation is not
privileged, the privileges under Sections 4 through 6 do not apply to the mediation or pa
agreed upon. However, Sections 4 through 6 applyrtechation communication made
by a person that has not received actual notice of teemgnt before the
communication is made.

Legislative Note: To the extent that the Act applies to mediations conducted under the
authority of a State’courts, State judaries should conseat enacting confoning court

rules.

Reporter’s Notes
1. Ingeneral.

The Act is broad iits coveragefanediation, a degrture from the@mmon state
statutes that apply to mediation in particular contexts, such as court-connected mediation
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or community mediation, or to the mediation of particular types of disputes,such a
worker’'s compensation or civil rightSege.g, Neb. Rev. Stat. Section 48-168 (1993)
(worker’'s compensation); lowa Code Section 216.15A (1999) (civil rights). Moreover
unlike many mediation privileges, it also applies in some contexts in which the Rules of
Evidence are not consistently followed, such as administrative hearingbdratian.

Whether the Act indct applies is aracial issue beuse it determirgenot only
the application of the mediation privilege but also whether the mediator has the
obligations regrding the disdsure of conflits of interest andf asked, qualifiations in
Section 9; is prohibited from making disclosures about the mediation to courts, agencies
and investigative authorities in Section 7; and must accommodate requirements regarding
accompanying individuals in Section 10.

Because of the breadth of the Act’s coverage, it is important to delineate its scope
with precision. Section 3(a) sets forth three different mechanisms that trigger the Act’s
coverage, and will likely cover most mediation situations that comnaoisy. Section
3(b) on the other hand, carves out a series of narrow and specific exemptions from the
Act’s coverage. Finally, Section 3(c) prowdevehicle through which parties who
would be mediating in a context covered by Section 3(a)‘optyout” of the Act’s
protections and responsibilities. The central operating principle throughout this Section
is that the Act should support, and guide, the parties’ reasonable expectations about
whether the mediations in which they are participating atedad within the scope of
the Act.

2. Section 3(a). Mediations covered by Act; triggering mechanisms.

Section 3(a) seforth three conitlons, the satisfdion of anyone of which will
trigger the application of the Act. This triggering requieat is necessary because the
many diffeent forms, contds, and practicesf mediation and ber methods of dispe
resolution make it sometimes difficult to know with certainty whether one is engaged in a
mediation or some other dispute resolution or prevention process that employs mediation
and related principlesSee, e.gEllen J. Waxman & Howard Gadli@mbudsmen: A
Buffer Between kiitutions, Individals, 4 Disp. REsoL MAg. 21 (Summer 1998)
(describing functions of ombuds, which can at times include mediation concepts and
skills); Janice Fleischer & Zena Zume@roup Facilitation: A Way to Address Problems
Collaboratively,4 Disp. REsoL MAG.. 4 (Summer 1998t ¢mparing posthspute
mediation with pre-dispute facilitation); Lindsay “Peter” WhRartnering: Agremg to
Work Together on Problem4 Disp. ResoL MAG. 18 (Sumner 1998) (desribing a
common collabotase problem solvingechnique used ithe constructiomdustry). his
problem is exacbated by théact that unlike ther professiorla— such as doctqrs
lawyers, ad social workexr — mediators anmot licensed and ¢hprocess thegonduct is
informal. If the intent to mediate is not clear, even a casual discussion over ardacky
fence might later be deemed to have been a mediation, usiaipgsing those involved
and frustrating the reasonable expectations of the parties. The first triggering
mechanism, Sectio3(a)(1), subj to exceptions pxided in 3(b), coers those
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situations in which ediation partiesra either requed to mediate aeferred to

mediation by governmental institutions or by an arbitratdmiistrative agencies

include those puldiagencies wiitthe authorityo prescribe rels and reguletns to
administer a statute, as well as the authority to adjudicate matters arising under such a
statute. Theynclude agricliural departmets, child protectig services, civrights
commissions and wker's compensatn boards, to namanly a few. Through this
triggeringmechanism, the fmal court-reérred mediatiothat many peple associate

with mediation is clearly covered by thetA

Where Section 3(a)(1) focuses on publicly referrediatiens, the second
triggering mechanism, Section 3(a)(2), furthers pamtpnomy by allowing mediation
parties and the ndeator to triggr the Act byagreeing to ediate in a reed that is
signed byhe parties and kiyre mediator. A tar note by pe party thiathey ageed to
mediate would not constitute a record of an agreement to mediatdditiorg the record
must demonstrate the expectation of the mediation parties and the mediator that the
mediation communications will have a privilege against disclosure.

Yet significanlly, these intviduals are notequired to use gmagic wads to
obtain the protection of the AcBee Haghighi v. BRgian-American Bradcasting Co
577 N.wW.2d 927 (Minn.1998).The lack of a requirement for magic words tracks the
intent to be inclusive and to embrace the many different appstxheediation.
Moreover, werenagic words mguired, partyand mediator exp&tions of confidetiality
under the Act mifgt be frustratedsince a mediatiowould only becovered byhe Act if
the institution remembered to include them in any agreement.

The phrase “privileged against disclosure” clarifies tpe tf expectations that
the record must demonstrate tin order to show an expectation of confidentiality in a
subsequent legal setting. Mere generalized expectations of confidemtialinpn-legal
setting are not enough to trigger the Act if the case does not fit undenS&¢a)(1) or
3(a)(3). Take for example a dispute in a university between tke béthe Spanish and
Latin departments that is mediated or “worked out informaliyfi the assistance of the
head of the French department, at the suggestion of the uniyesitst. Such a
mediation would not reasonably cawith it party or mediator expectations that the
mediation would be conducted pursuant to an evidentiary priviletgps nfydisclosure
and accompanimé and the other ptections and oblajions of the Act. ndeed, some
of the parties ahthe mediator mayore reasonabkyxpect that the medion results,
and even the underlying discussions, would be disclosed to the unipeosibgt, and
perhaps communicated throughout the parties’ respective departments and elsewhere on
campus. By contrast, however, if the univerkag a written policy regarding the
mediation of disputes that embraces the Act, and the mediation is specifically conducted
pursuant to that policy, and the parties agree to participate in mediatiorcorcsigned
by the parties, then the parties would reasonabect that the Act would apply and
conduct themselves accordingly, both in the mediation ar@hdey
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The third triggering mechanism, Section 3(a)(3), focuses on individuals and
organizations that provide mediation services and provides that the Act applies when the
mediation is conducted by one who is held out as a mediator. For example, disputing
neighbors who mediate with a volunteer at a community mediation center would be
covered by the Act, since the center holds itself out as providing mediati@meser
Similarly, mediations conducted by a private mediator vaverises his or her services
as a mediator wddai also be covetk since the prita mediator holdsimself or herself
out to the public as a mediator. Because the mediator is publicly held out as a mediator,
the parties mageasonablgxpect mediations ély conducto be conducted psuant to
relevant law, sgcificallythe Act. Byincluding those ndations conducteby private
mediators who hold themselves out as mediators, the Act tracks similar doctrines
regarding otler professons. In other ontexts,“holding ou” has incuded makig a
representation in a public manner of being in the business or having another person make
that representationSeel8A Am. Jur.2d Corporations Section 271 (1985).

Mediations can be conducted by ombuds practitior@egStandards for the
Establishment andpg@ration of Ombusl Offices (Augst 2001). If sch a mediation is
conducted pursuant to one of these triggering mechanisms, such as a wetiemeag
under Section 3(a)(2), it will be protected under the terms of the Act. There is no intent
by the Drafters to exclude or include mediations conductechlmmbuds a priori. The
terms of the Act determine applicability, not a mediator’s formal title.

Finally, on the issue of Section 3(a) inclusions into the Act, the Drafting
Committees discussed whether it should cover the many cultural and religious practices
that are similar tonediation and thatse a person similéo the mediator,sadefined in
this Act. On the one hand, many of these cultural and religious psaditteemore
traditional mediation, streamline and resolve conflicts, while solving problems and
restoring relaonships. Some exangd of these préices are Ho’opnopono, circle
ceremonies, family conferencing, and pastoranarital counseling. These cultural and
religious practices bring richness to the quality of life aondrdoute to traditional
mediation. On thetber hand, therare instances mwhich the applid#on of the Act to
these practices would be disruptive of the practices and therefore undesirable. On
balance, furthering the principle of self-determination, the Drafting Committees decided
that those involvedhould make the oice to be coved by the Atin those instansan
which other definitional requirements of Section 2 are met by entering ingyeenaent
to mediate reflected by a record or secuargpurt or agency refairpursuant to Section
3(a)(1). Atthe same time, these persons could opt out the Act’s covenageusyng
this triggerig mechanism. Thileaves a ge¢ deal of leewg appropiately, withthose
involved in the pretices.

3. Section 3(b)(1) and (2). Exclusion of collective bargaining disputes.
Collective bargaining tputes ae excludedoecause oftte longstading,
solidified, and substantially uniform mediation systems that alraadiyn place in the

collective bargaining contexSeeMemorandum from ABA Section of Labor and
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Employment Law of the American BAssociation to Uniform Mediation Act Reporters
2 (Jan. 23, 2000) (dile with UMA Drafting Committees); étter from New ¥rk State
Bar Association Labor and Employmeravi Section to Reporters, Uniform Mediation
Act 2-4 (Jan. 21, 2000) (on file with UMA Drafting Committees). This exclusion
includes the mediation of disputes arising under the terms of a collective bargaining
agreement, as well as mediations relating to the formation of a collectivenbayga
agreement. By contrast, the exclusion does not include emg@hbyliscrimination
disputes not arising under the collective bargaining agreementl a&swenployment
disputes arising after the expiration of the collective bargainingragréaeMediations of
disputes in theseontexts remain withithe protectionsral responsibilitiesf the Act.

4. Section 3(b)(3). Exclusion of certain judicial conferences.

Difficult issues ase in mediationshiat are conduet by judgse during the cose
of settlement coefences relatl to pending litigtion, and this Seon excludes ceria
judicially conducted mediatres from the Act. Somiegave the concerthat party
autonomy in mediation may be constrained eitheghbydirect coercion of a judicial
officer who may make a subsequent ruling on the matter, thiebipdirect coercive
effect that inherently inures from the parties’ knowkdgthe ultimate presence of that
judge.Seee.g, James J. AlfiniRisk of Coercion Toor@at: Judges ShadiNot Mediate
Cases Assigned to Them For Tri@lDisp. Resol. Mag. 11 (Fall 1999), and Frank E.A.
SanderA Friendly Amendmen6 Disp. Resol. Mag. 11 (Fall 1999).

This concern is further complicated by the variedaature of judicial settlement
conferences. As a general matter, judicial settlement conferaregypically conducted
under court or mcedural ruleshat are similar t&Rule 16 of the Fextal Rules of Civil
Procedure, andalve come to incluela wide varietpf functions, fron simple case
management to a venue for court-ordered mediatg@seMont. R. Civ. P., Rule 16(a).

In situations irwhich a part of th function of judi@l conferenceis case managent,

the partieshardly have an eectationof confidertiality in the proceedingseven thogh
there may be settlement discussions initiated or facilitated hydbe or judicial officer.

In fact, such hearings frequenkbad to court orders on discovery and issues limitations
that are entered into the public record. In such circumstances, therpbbogles
supporting the confidentiality privilege and other provisions of the Aatatréurthered.

On the other handhere are judially-hostel settlement confences that foall
practical purpses are mediaticsessions for whicthe Act’s policis of promoting ful
and frank discussions between the parties would be furth8esdenerally Wayne D
Brazil, Hosting Settlement Conferences: Effectiveness in the JudicialRokeo St. J.
oN Disp. REsoL 1 (1987); Carrie Menkel-MeadoWwor and Against Settlement: Uses
and Abuses of the Mandatory Settlement Confer&3cE&CLA L. Rev. 485 (1985).

The Act recognizes the tension created by this wide variestgttiement
functions by drawing a line with regard to those crarfees that are covered by the Act
and those that are not covered by the Act. The Act excludes those settlemeahcesfe
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in which informatbn from the mediatn is communicatetb a judge with igonsibility
for the case. T is consistent withhe prohibition on nhator reports toaurts in
Section 7. The tar “judge” in Setion 3(b)(3) incldes magistrase special master
referees, and any other persons responsible fkingeulings or recommendations on
the case. However, the Act does not apply to a court mediatomexdiator who
contracts or volunteers to mediate cases for a court becauseahewt make later
rulings on the case. Similarly mediations conducted byegidgecifically and
exclusively are assigned to mediate cases, so-called “ludiglys,” and retired judges
who return to media cases do notlfavithin the Sectior8(b)(3) exemptiotecause
such mediators do not make later rulings on the case.

Local rules are usually not recoged beyond the court’s jurisdiction, and may
not provide assunge of confidetiality if the mediation communéations are sounj in
another jurisdiction, and if the jurisdiction does not permit recognize privilege by local
rule.

5. Section 3(b)(4)(A). Exclusion of peer mediation.

The Act also exempts mediations between students conducted under the auspices
of school progams because thapervisoryneeds of schoolsward students,
particularly in peer mediation, may not tmmsistent with the confidentiality provisions
of the Act. For example, school administrators need to be able to respond to, and in a
proceeding verify, legitimate threats to studenttgafedomestic violence that may
surface during mediation betvem studentsSeeMemorandum from ABA Section of
Dispute Resolution toniform MediationAct Reporters (bv. 15, 1999) (onile with
UMA Drafting Committees). The law has “repeatedly erspteal the need for affirming
the comprehenstvauthorityof the States and ethool officialsconsistent with
fundamental constitutional safeguards, to prescribe and control conduct in the schools.”
Tinker v. Des Moines Independent Community School Djs38&U.S. 503, 508 (1969),
citing Epperson v. Arkansa893 U.S. 97, 104 (1968) aikyer v. Nebrask&62 U.S.
390, 402 (1923).

This exemption does not include mediations involving a teacher, parent, or other
non-student as such an exemption might preclude coverage of trmad@tion and
other mediation sessions for which the privilege is pertinent

6. Section 3(b)(4)(B). Exclusion of correctional institutionsfor youth.

The Act also exempts programs involving youths at correctional institutions if the
mediationparties are laresiderts of the irstitution. This isto facilitate and encaage
mediation and conflict prevention and resolution techniques among those juveniles who
have well-documented and profound needs in those areas. Kristina H. Kinsng,

Behind Bars: The lgality of Incarceating Juvenilesn Adult Jails,66 IND. L.J. 999,
1021 (1991). Exempting these programs serves the same policies as are séwwed by
peer mediationxlusion for non-inarcerated guths. The Drafts do not intend to
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exclude cases wheeat least one @ is not a reident, such as dass action suit ajnst
a non-resident in which the parties mediate or attempt to mediate the case.

7. Section 3(c). Alternative of non-privileged mediation.

This Section allows the parties to opt for a non-privileged mediation or mediation
sesson by muual agreement, ard furthers te Acts policy of party sef-determination. If
the parties so agree, the privilege sections of the Act do not #mmyfulfilling the
parties reasonable expectations regarding the confidentiitthat mediation or session.
For example, parties in a sophisticated commercial mediation, who are represented by
counsel, may see no need for a privilege to attacimedsation or session, and may by
express written agreement “opt out” of the Act’s privilege provisions. Similariyepar
may also usthis option if thewwish to rely o, and thereferuse in eviden¢statements
made during thenediation. Its the parties rag¢h than the mediar who make this
choice, although a mediator could presumably refuse to medmégliation or session
that is not coverkby this Act. Even if the partedo not agree iadvance, the pizes,
mediaor, and all nonpaty participants can waive the pivil ege pusuantto Sedion 5. In
this instance, hogwver, the mediat and other pécipants can bldcthe waiver in some
respects.

If the partis want to opt out, tlyeshould infom the mediators oromparty
participants of this agreement, because without actual notice, the privileges of the Act
still apply to he mediation commmications of the peons who have nbken so
informed until sucotice is actuallyeceived. Thudpr example, if a onparty
participart has not reeived notce that the pt-out hasbeen involed, and spdea during a
mediation, that mediation communication is privileged under the Act. If, however, one
of the parties or the mediator tells the nonparty participant that the opt-out has been
invoked, the privilege no longer attaches to statements made after the actual notice has
been provided, even though the earlier statements remain privileged befdheskack
of notice.

8. Other scopeissues.

The Act would apply to dl mediationsthat fit the defnitions d mediation by a
mediator unless spifically excluded by th State adoptinthe Act. For exanip, a State
may want to xclude internatioal commercial aaciliation, which $ covered bgpecific
statute in some StateSeee.g, N.C. Gen. Stat. Section 1-567.60 (1991); Cal. Civ. Pro.
Section 1297.401 (West 1988); Fla. Stat. Ann. Section 684.10 (1986).
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SECTION 4. PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY;
DISCOVERY.

(a) Except as otherwise provided in Section 6, a mediation
communication is privileged as provided in subsection (b) and is not subject to discovery
or admissible in evidence in a proceeding unless waived or precluded as provided by
Section 5.

(b) In a poceeding, the following privil egesapgy:

(1) A mediation party may ne$e to disclose, and may prevent
any other person from disclosing, a mediation communication.

(2) A mediator may refuse to disclose a mediation
communication, and may prevent any ofherson from disclosing a mediation
communication of the mediator.

(3) A nonparty participant magfuse to disclose, and may
prevent anyther person fra disclosing, a ntkation communid#on of the nonpayt
participant.

(c) Evidence omformation that itherwise admidsie or subject to
discovery does not become inadmissible or protected from discsnlety by reason of
its disclosure or use in a mediation.

Legislative Note: TdAct does not supsede existing sta statutes that makmediators
incompetent to téy, or that providdor costs and attoriyefees to mediatorsho are

wrongfully subpoemed. See, g., Cal. Bvid. Code &ction 7035 (West 1994).

Reporter’s Notes
1. Ingeneral.
Sections 4 through 6 set forth the Uniform Mediation Act’s general structure for
protecting the confidentiality of mediation communications against disclosure in later
15



legal proceedings. Section 4 sets forth the evidentiamege, which provides that
disclosure of mediation communications generally cannot be compelled inatedig
proceedings or discovery and results in the exclusion of these communications from
evidence and from discovery if requestedihy party or, for géain communications, by

a mediator or norguty partigpant as well, unks within an exceptiodelineated in

Section 6 applies or the privilege is waived under the provisions of Section 5. It further
delineates theofa in which the pwilege maybe asserted. Therm “proceedig” is

defined in Section 2(7). The provisions of Sections 4-6 may not be expantied by
agreement of the parties, but the protections may be avanaer Section 5 or under
Section 3(c).

2. Themediation privilege structure.
a. Rationalefor privilege.

Section 4(b) grants a privilege for mediation communications that, like other
communications privileges, allows a person to refuse to disclose and to prevent other
people from disclosing particular communicatioBse generall$trong,supra at
Section 72Pevelopments in the Law — Privileged Communicati®B8sHarv. L. Rev.

1450 (1985). The Drafters considered several other approaches to mediation
confidentiality — including a categorical exclusion for mediation communications, the
extension of evidentiary settlement discussion rules to mediation, and mediator
incompetency Upon exhaustive sy and consleration, howewveeach of these
mechanisms proved either overbroad in that they failed to &udgunt for interests of
justice that mightccasionallyutweigh the imptance of medi#gon confidentiaky
(categorichexclusion and mediar incompetenqgy underbroad ithat they faed to

meet the reasonable needs of the mediation process or the reasonable expectations of the
parties in the mediation process (settlement discussions), or under-inclusive in that they
failed to provide protection for all of those involved in the mediation process (mediator
incompetency).

The Drafters ultimately settled on the use of the privilege structurprithary
means by with communicationare protectedtdaw, an approdwcthat is narrowly
tailored to satisfy the legitimate interests and expectations of participants in mediation,
the mediation process, and the larger system of justice in which it operates. The
privilege structure also provides greater certamjydicial interpretation because of the
courts’ familiarity with other privileges, ansl consistent with the approach taken by the
overwhelming majority of legislatures that have acted to prdwioad legal protections
for mediation cofidentiality. Indeed, othe 25 States thatVeenacted comfentiality
statutes of general application, 21 have plainly used the prigtagegure. Ariz. Rev.
Stat. Ann. Section 12-2238 (West 1993); Ariz. Rev. Stat. Ann. Section 16-7-206 (1997);
lowa Code Sdmn 679C.2 (1998); &n. Stat. Ann. Sdon 60-452 (1964).a. Rev. St.
Ann. Section 9:4112 (1997); Me. R. Evid. Section 408 (1997); Mass. Gen. Laws ch. 233,
Section 23C (1985NMont. Code Ann. Sé¢ion 26-1-813 (199); Nev. Rev. Stat.
Section 48.109(3) (1993); Ohio Rev. Code Ann. Section 2317.023 (West 1996); Okla.
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stat. tit. 12, Sectioh805 (1983); Or. Re Stat. Ann. SectioB6.220 (1997); 42 P&ons.
Stat. Ann. Section 5949 (1996) (general); R.l. Gen.d . 8ection 9-19-44 (1992); S.D.
Codified Laws Section 19-13-32 (1998); Tex. Civ. Prac. & Rem. Code Section 154.053
(c) (1999); Utah Code Ann. Section 30-3-38(4) (2000); Va. Code Ann. Section 8.01-
576.10 (1994); WaslRev. Code Section@.070 (1993); WisStat.

Section 904.085(4)(a) (1997); Wyo. Stat. Section 1-43-103 (1991). At least one other
has arguablysed the privileg structureSee Olam v. Congress Mortgage &8

F.Supp. 2d 1110 (N.D. Cal. 1999) (treating Cal. Evid. Code Section 703.5 (West 1994)
and Cal. Evid. Code Section 1119, 1122 (West 1997) as a privilege).

That these privilege statutes also tend to be the more recent of mediation
confidentiality statutory provisions suggests that priglety also be seen as the more
modern approach taken by state legislatu8ss e.g, Ohio Rev. Code. Ann.

Section 2317.023 (West 1996); Fla. Stat. Ann. Section 44.102 (1999); Wash. Rev. Code
Ann. Section 5.6012 (West 1993)see generallyCole et al.suprg at

Section 9:10-9:17. Moreover, States have been even more consistent in using the
privilege struture for mediatin offered bypublicly furded entities, sucas court-

connected and community mediation prograf®eee.g, Ariz. Rev. Stat. Ann.

Section 25-381.16 (West 1977) (domestic court); Ark. Code. Ann. Section 11-2-204
(Arkansas Mediation and Conciliation Service) (1979); Fla. Stat. Ann. Section 44.201
(publicly established disputgettlement centg) (West 1998); 1LIIl. Comp. Stat .

Section 20/6 (1987) (non-profit community mediation programs); Ind. Code Ann.
Section 4-6-9-4 (West 1988) (Consumer Protection Division); lowa Code Ann.

Section 216.15B (West 1999) (civil rights commission); Minn. Stat. Ann.

Section 176.351 (1987) (workers’ compensation bureau); Cal. Evid. Code Section 1119,
et seq(West 1997); Minn. Stat. Ann. Section 595.02 (1996).

The privilege sucture cariilly balarces the needs die justice sstem against
party and mediator needs for confidentialior this reason, legislatures and courts have
used the privilege to provide the basis for protection for other forms of professional
communications privileges, including attorney-client, doctor-patient, anst-peaitent
relationships.SeeUnif. R. Evid. R. 510-510 (1986); Strorgypra at tit. 5. Congiss
recentlyused thistsuctureto providefor confidentialiyy in theaccountat-cliert context
as well. 26 U.S.C. Section 7525 (1998) (Internal Revenue Service Restructuring and
Reform Act of 1998). Scholars and practitioners have joined legislatures in showing
strong support for a mediation privileg8eee.g, Kirtley, suprg Freedman and Prigoff,
suprg Jonathan M. Hymani,he Model Mediatio Confidentiality R, 12 Seton Hall
Legis. J. 17 (1988); Eileen Friedm&rptection of Confidentiality in the Mediation of
Minor Disputes 11 Cap. U.L. Rev. 305 (1971); Michael Prigdibward Candor or
Chaos: The Case of Confidentiality in Mediatid2 Seton Hall Legis. J. 1(1988). For a
critical perspectivesee generall§ric D. GreenA Heretical View of the Mediation
Privilege 2 Ohio St. J. on Disp. Resol. 1 (1986); Scott H. Hugh&3pser Look: The
Case for a Mediation Privilege Has Not Been Maal®isp. Resol. Mag. 14 (Winter
1998).

17



b. Communications to which the privilege attaches

The privilege applies to a broad array of thaion communications” including
some communications that are not made during the course of a formal mediation session,
such as those made for purposes of convening or continuing a me@agBeporter’s
Notes to Section 2(2) for further discussion.

c. Proceedingsat which the privilegemay be asserted.

The privilege under Section 4 applies in most legal “proceedings” that occur
during or after a mediation covered by the ABeeSection 2(7). fithe privileges
raised in a criminal felony proceeding, it is subject to a specialized treatment under
Section 6(b)(1), and the Reporter’s Notes to that Section should be consulted for further
clarification.

3. Section 4(a). Description of effect of privilege.

The words “is not subject to discovery or admissible in evidence” in Section 4(a)
make explicit that a court or other tribunal must exclude privileged communications that
are protected under these sections, and may not compel disobtregyn. Because the
privilege is unfamiliar to many using mediation, this Section provides a description of the
effect of the privilege provided in Sections 4(b), 5, and 6. It does notetangeach of
the remainder of the Section.

4. Section 4(b). Operation of privilege.

As with other priviéges, a mediain privilege opetes to allow a pson to
refuse to disclose and to prevent another from disclosing particular communic&&ens.
generallyStrong,supra at Section 72)evelopments in the Law — Privileged
Communications98 Harv. L. Rev. 1450 (1985).

This blocking fuition is critical tahe operation ohk privilege. A discussed in
more detail below, parties have the greatest blocking power anblotkyprovision of
testimony about or other evidence of mediation communications made/byge in the
mediation, including persons other than the mediator and parties. The eviderm® may
blocked whether the testimony is by anothetyp@a mediator, or any otherrgaipant.
However, if all parties agree that a pasiyuld testify about a party’s mediation
communications, no one else may block them from doing so, including a mediator or
nonparty participant.

Mediators may block their own provision of evidence, including their own
testimony and evidence provided by @mg else of the mediator’s mediation
communications,\wen if the partie consent. Nonetless, the partiegonsent is
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required to admit the mediator’s provision of evidence, as well as evidence provided by
another regarding the mediator’'s mediation communications.

Finally, a nonparty participant méajock evidence of that individual’s mediation
communication regardless of who provides the evidence and whether the parties or
mediator consent. Once again, nonetheless, the nonpdityppat may not provide
such evidence if the parties do not consent. This is consistent with fixing the limits of the
privilege to preect the expectatns of those peras whose candor iost important to
the success of theediation proces

a. Theholdersof theprivilege.
1. Ingeneral.

A critical component of the Act’s general rule is its designation of the holder —
i.e., the person who is eligible to raise and waive the privilege.

This designation brings both clarity and uniforntaythe law. Statutory
mediation privileges are somewhat unusual among evidentiaie@es in that they
often do not specify who may hold and/onweathe privilege, leaving that to judicial
interpretation.Seee.g, 710 lll. Comp. Sta Section 20/6 (199 (communitydispute
resolution centers); Ind. Code Section 20-7.5-1-13 (1987) (universppjoyee unions);
lowa Code Section 679.12 (1985) (general); Rgv. Stat. Ann. Section 336.153 (1988)
(labor disputes); 26 Me. Rev. Stat. Ann. Section 1026 (1999) (university employee
unions); Mass. Gen. Laws ch. 150, Section 10A (1985) (labor disputes).

Those statutes that designate a holder tend to be split between those that make the
parties the only holders of the privilege, and those that also make the mediator.a holde
CompareArk. Code Ann. Section 11-2-204 (1979) (labor disputes); Fla. Stat. Ann.

Section 61.183 (199 (divorce); Ka. Stat. Ann. SectioB3-605 (1999) (duestic

disputes); N.C. Gen. Stat. Section 41A-7(d) (1998) (fair housing); Or. Rev. Stat. Ann.
Section 107.785 (1995) (divorce) (providing that the parties are the sole huidlers)

Ohio Rev. Code Ann. Section 2317.023 (West 1996) (general); Wash. Rev. Code Ann.
Section 7.75.050 (1984) (dispute resolution centers (making the mediator an additional
holder in some respects).

The Act adopts an approach that provides that both the parties and the mediators
may assert the privilege regardicgytain matters, thus giving weight to the primary
concern of each rational&eeOhio Rev. Code Ann. Section 2317.023 (West 1996)
(general); Wash. Rev. Code Section 5.60.070 (1993) (generajldition, the Act
provides a limited privilege for nonparty participants, as discussed in Section (c) below.

a2. Partiesashdders.

The mediation privilege of the parties draws upon the purpose, rationale, and
traditions of the thorney-dient privilege,in that its paramourustification is to
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encourage candor by the mediation parties, just asieaging the client’s candor is the
central justification for the attorney-client privile@eePaul R. Rice, Attorney Client
Privilege in the United States 2.1-2.3 (2d ed. 1999).

The analysis for the parties as holders appears quite dtfegrBrst examination
from traditional ommunications priléges becauseediations involvg@arties whose
interests appear to be adverse. However, the law of attclieayprivilege has
considerable expience with situgons in which multipleclient interes may conflit,
andthose experiences sipport the aralogy of the mediation privilege tothe attorney-
client privilege. For example, the attorney-client privilege leen recognized in the
context of a joint defense in which interests of the clients may conflict in paretodey
may prevent later disclosure hyather. SeeRaytheon Co. v. Sepor Court 208 Cal.
App.3d 683, 256 CaRptr. 425 (1989)Jnited States v. MRartlin, 595 F.2d 1321 (7th
Cir. 1979),cert denied444 U.S. 898 (1979V¥isual Scene, Inw. Pilkington Bros PLG
508 So.2d 437 (Fl&pp. 1987)but seeGulf Oil Corp. v. Fuller 695 S.W.2d69 (Tex.
App. 1985) (refaing to applythe joint defensdoctrine to parteewho were not dictly
adverse)see generallfPatricia WellesA Survey of Attorney-Client Privilege in Joint
Defense35 U. Miami L. Rev. 321 (1981). Similarly, the attorodignt privilege applies
in the insuranceontext, in which an surer genetly has theight to control thelefense
of an action brought against the insured, when the insurebenkgble for some or all of
the liability associated with an adverse verdidesriusseaux v. Val-Roc Truck Carp.
230 A.D.2d 704 (N.Y. Supreme Ct. 1996); Paul R. Rice, Attorney-Client Privilege in the
United States, 4:30-4:38 (2d ed. 1999).

It should be n&d that even if theediator loses tharivilege to blok or assert a
privilege, the parties may still come forward and assert theitgge, thus blocking the
mediator who has lost the privilege from providing testimony about the affecte
mediation. This Section should be read in conjunction with 9(d) below.

a3. Mediator asholdes.

Mediators are nte holders with spect to their own ediation communéations,
so that they may participate candjdind with respect to their own testimony, so that
they will not be viewed as biased in future mediations, as discussed further in the
Reporter’'s Prefatory Note. As noted above in Section 4(d)@)aand in commentary
to Section 9(d) belv, even if the niator loses the pilege to block oassert a
privilege, the parties may still come forward and assert thgitgge.

a4. Nonparty partidpantsas holders.

In addition, the Act adds a privilege for the nonpasdsticipant, though limited
to the communications by that individual in the mediatiSee5 U.S.C.
Section 574(a)(1). The purpose is to encourage the candid participation of experts and
others who matave informationhat would facilitée resolution of thease. This would
also cover statements prepared by such persons for the mediation and submitted as pa
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of it, such as experts’ reports. Any party wikpexts to use such an expert report
prepared to submit in mediation later in a legal proceeding would have to secure
permission of all parties and the expert in order to do so. This is consistent with the
treatment of reports prepared for mediation as mediation communic&emSection
2(2).

a5. Contractual notice of intent to invoke the mediation privilege.

As a practical matter, a person who holds a mediation privilege canssayt
the privilege if that person knows that evidence of a mediation communication will be
sought or offered at a proceeding. This presents no problem in the usual case in which
the subsequent proceeding arises because of the failure of the mediation to resolve the
dispute becaudbe mediation p&r would be oa of the parties tthe proceedinm
which the mediation communications are being sought. To guard against the unusual
situation in which a party or mediator may wish to assert thidege, but is unaware of
the necessity, the parties and mediator miagh to contract for notification of the
possible e of mediabn information, as ¢ a practice nder the atirney-client pivilege
for joint defense consultatiorBeePaul R. Rice, et. alAttorney-Client Privilege in the
United StateSection 18-25 (2d ed. 1999) (attorney client privilege in context of joint
representation).

5. Section 4(c). Otherwise discover able evidence.

This provision acknowledges the importance of the availability of relevant
evidence to the truth-seeking function of courts and administrative agencies, and makes
clear that relevant evidence may not be shielded from discov@dmission at trial
merely because it is communicated in a mediation. For purposes of the mediation
privilege, it is the communication that is made in a mediation that is protected by the
privilege, not te underlyig evidence iging rise to the ammunication. Evidee that is
communicated in a mediation is subject to discovery, just as it would be if the mediation
had not taken place.

There is no “fruit of the poisonous tree” doctrine in the mediation privilege. For
example, a party who learns about a witness during a mediation is not precluled by
privilege from subpoenaing that witness. This is a common exemption in mediation
privilege statutes, and is also found in Uniform Rule of Evidence 868e.g, Fla. Stat.
Ann. Section 44.102 (1999) (general); Minn. Stat. Ann. Section 595.02 (1996) (general);
Ohio Rev. Code Ann. Section 2317.023 (West 1996) (general); Wash. Rev. Code
Section 5.60.070 (1993) (general).
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SECTION 5. WAIVER AND PRECLUSION OF PRIVILEGE.

(@) A privilege under Seitin 4 may be waigd in a recorcdr orally durirg a
proceeding if it is expressly waived Hi/@arties to the mediation and:

(1) in the case of the privilege of a mediator, it is expressly waivéteby
mediator; and

(2) in the case of the privilege of a nonpartytipgrant, it is expressly waived
by the nonpay particpant.

(b) A person that discloses or makes a representation about a mediation
communication which prejudices another person in a proceeding is precluded from
asserting a privilege under Section 4, but only to the extent nectssidug person
prejudiced to respond to the representation or disclosure.

(c) A person that intentionally uses a mediation to plan, attempt to commit or
commit a crime, or to conceal an ongoing crime or ongoing criminal adiptgcluded
from asserting a privilege under Section 4.

Reporter’s Notes
1. Section 5(a) and (b). Waiver and predusion.

Section 5 provide®r waiver of pivilege, and foa party, rediator, or nonpéy
participant to be precluded from asserting the privilege in situations in which mediation
communications have been disclosed before the privilege has been asserted. Waiver
must be express andher recordedhrough a writig or electronicecord or maderally
during specifid types of psceedings. Tse rules furthethe principle of prty
autonomy in tht mediation parntipants maygenerallyprefer not to wiae their
mediation privilege rights. However, there may be situations in which anerer
parties may wish to be freed from the burden of privilegd the waiver provision
permits that possibilitySee, e.g., Olam v. Congress Mortgage 68.F.Supp.2d 1110,
1131-33 (N.D. Cal. 1999).

Significantly, these provisions differ from the attoroignt privilege in that the
mediation privilege does not permit waiver to be implied by condseeMichael H.
Graham, Handbook of Federal Evidence Section 511.1 (4th ed. 1996). The rationale for
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requiring explicit waiver is to safeguard against the possibility of inshteraiver,

such as through the often salutary practice digsadiscussing their dispute and
mediation with friends and relatives. In contrast to these settings, there is a sense of
formality andawareness degal rightsin all of the proceedings$o which the privilege

may be waived if the waiver is oral. Thggnerally are conducted on thearel; easing

the difficulties of establishing what was said.

Read togetherithh Section 4, the waer operatessafollows:

For testimony about mediation communications made byt pélrparties are
the holders and therefore all parties must waive the privilege before aparty
nonparty participant may testiéy provide evidence; if that testimony is to be
provided by a mediator, all parties and the mediator must waive the privilege.

For testimony about mediation communications that are mathelygediator,
both the partiesral the mediator arholders of the pilege, and theefore both
the parties and the mediator must waive the privilege before a padyator, or
nonparty participant may testify provide evidence of a mediator’'s mediation
communications.

For testimonyabout mediation eomunications thatra made by aonparty
participant, both the parties and the nonparty participants are holders of the
privilege and therefore both the parties and the nonparticipant must waive
before a party or nonparparticipant may testify; if that testimorsg/to be
offered through the mediator, the mediator must also waive.

Earlier draftsncluded provisios that permitted waer by comluct, which is
common among communications privileges. However, the Drafting Committees deleted
those provisions because of concerns that mediators and parties unfamiliar with the
statutory environment might waive their privilege rights inadwéste That created the
anomalous situatioof permitting theopportunity ér one partyo blurt out potentlly
damaging information in the midst of a trial and then use the privilege to block the other
party from contesting the truth.

To address this anomaly, the Drafters added Section 5(b),laspragrovision
to cover situationin which the pamis do not expressWaive the privilge but engagin
conduct inconsistent with the assertions of the privilege, and that cause prejudice. As
under exising interpretationsfor other canmunicatons privileges, waivertirough
preclusion would not typically constitute a waiver with respe all mediation
communications, only those related in subject magee generallynif. R. Evid. R.
510 and 511 (1986).

Critically, the preclusion provision applies only if the disclosure prejadice
another in a proceeding. It is not intended to encompass the casual recoiuiiing
mediation session to a neighbor that is not admissible in court, but would include
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disclosure that would, absent the exception, allow one party to take unfair adwdntage
the privilege. Br example, if onegrty’s attoney state in court that thetber party
admitted destroying evidence during mediation, that gédyld not be able to block the
use of testimony to refute that statement later in that proceeding. Such aehfakitag)

or opportunism would be inconsistent with the policy rationales that support continued
recognition of the privilege, while the casual conversation would not. Thus, ifamty
Betty wee the parties in mediation, and Andaffirmatvely statedn court that Beyt
admitted destroying evidence during the mediation, Asgyecluded from asserting

that A did not waive the privilege. If Bettiecides to waive as well, evidence of Andy’s
and Betty’s statements during mediation rhayadmitted.

Analogous doctrines have developed regarding constitutional privildgess v.
New York401 U.S. 222, 224 (1971) (shield provided by Miranda cannot be perverted
into a license to esperjury ly wayof a defenseyrée from the rislof confrontatiorwith
prior inconsistent utterances), and the rule of completeness in Rule 106 of the Uniform
Rules of Evidencenhich states that one partyintroduces partfa record, andverse
party may introduce other pswhen to do otherwise would be unfair.

Finally, it is worth noting that in arbitration, which is sometimes conducted
without an ongoingecord, it will beimportant for waiing parties to sk the arbitratoto
note the waiver. Any individual who wants notice that another has recesudghaena
for mediation communications or has waived the privilege can provide for notification as
a clause in the agreement to mediate or the mediated agreement.

2. Section 5(c). Preclusion for use of mediation to plan or commit crime.

This preclusion reflects a common practice in the States of exempting from
confidentiality protection those mediation communications that relate to the ongoing or
future commission of a crime, as discussed in the Reporter's Notes to Section 6(a)(4).
However, it narrows the preclusion, thus retaining broader confidentaliyremoves
the privilege potection onlywhen an actor user attempts to uskd mediation itselio
further the commission of a crime, rather than lifting the confidentiality pratemore
broadly to any discussion of crimes. Feoample, it would preclude gang members
from claiming thaa meeting to plaa drug deal vgareally a meiation that would
privilege those communications in a later criminal or civil case.

This Section shouldeoread togethmevith Section 6(4)), which applis to
particular communications within a mediation which are used for the same purposes. The
two differ on the prpose of the mediion: Section 5jcapplies when theediation itself
is used to further a crime, while Section 6(a)(4) applies to matters that are being mediated
for other purposes but which include discussion of acts or statements that may be deemed
criminal in nature. Under Section 5(c), the preclusion applies to all mediation
communications because the purpose of the mediation frustrates public policy. Under
Section 6(a)(4), the preclusion only applies to those mediation communications that have
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a criminal character; the privilege may still be asdexéblock the introduction of other
communications made during the mediation. This rationale is discussed more fully in the
Comments to Section 6(a)(4).
SECTION 6. EXCEPTIONSTO PRIVILEGE.
(a) There is norprilege undeiSection 4 for a meation communicatin that is:

(1) in an agreement evidenced byeard signed by all parties to the
agreement;

(2) available to the public under [insert statutory reference to operdse
act] or made during a session of a mediation which is open, or is required by law to be
open, to the public;

(3) a threat or statement of a plan to inflict bodily injorcommit a crime of
violence;

(4) intentionally used to plan a crime, attempt to commit or commit a crime,
or to conced an ongang crime or angoing crimi nal acivi ty;

(5) sought or offered to prove or disprove a claim or complaint of professional
misconduct or matactice filed gainst a mediatp

(6) except as otherwise provided in subsection (c), sought or offered to prove
or disprove a clen or complaint of pfessional miscatuct or malpraate filed agaist
a mediation party, nonparty participantyepresentative of a party based on conduct
occurring during a mediation; or

(7) sought or offered to prove or disprove abuse, neglect, abandonment, or
exploitation in a prageding in which &hild or adult practive service agencys a

party, unless the
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[Alternative A: [Stag to insert, forxeample, child or aduprotection] case
is refered bya court tanediationand a puldt agenyg paricipates]
[Alternative B: public agency participates in the [State to insert, for

example, kild or adit proted¢ion] medidion].

(b) There is no privilege under Section 4 if a court, administrative agancy
arbitrator finds, after a hearing in camera, that the gagiing discovery or the
proponent of the evidence has shown that the evidence is not otherwise available, that
there is a need for the evidence that substantially outweighs thatimegpeotecting
confidentiality, and that the mediation communication is sought or offered in:

(1) a court proceeding involving a felony [or misdemegmmor
(2) except as otherwise provided in subsection (c), a proceeding to prove a

claim to rescind or reform or a defense to avoid liability on a conttiagigaout of the
mediation.

(c) A mediator may not be compelled to provide evidence of a tizedia
communication referred to in subsection (a)(6) or (b)(2).

(d) If a mediation communication is not privileged under subsection (a) or (b),
only the portion of the communication necessanittie application of the exception
from nondisclosure may be admitted. Admission of evidence under subsection (a) or (b)
does not render the evidence, or any other mediation communication, distoera
admissible for any other purpose.
Legislative Note: If the enacting state does not have an open records act, the following

language in paragrap(2) of subséion (a) need to be deleted: “ailable to the public
under [in®rt statubry refeence to opn record act] or".
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Reporter’s Notes
1. Ingeneral.

This Section articulates specific and exclusive exceptions to the broad grant of
privilege proviled to mediation ecomunications in Séion 4. As with otheprivileges,
when it is necespato consideevidence in orgr to determine in exception appke
the Act contemplas that a court Wihold an in camexr proceedingtavhich the claim
for exemption from the privilege can be confidentially asserted deddbs. Sege.q,
Rinaker v. SuperroCourt, 74 Cal. Rpt2d 464, 466 (Ct. ApA.998);0lam v. Congress
Mortgage Co,.68 F.Supp.2d 111@131-33 (N.D. Call999) (discussingshether an in
camera hearing is necessary).

The exceptions in Section 6(a) apply regardless of the nedtkfervidence
because society’s interest in the information contained in the mediation communications
may be said to categoricaliyitweigh its interest in the confidentiality of mediation
communications. nlcontrast, the erptions under S&aon 6(b) would aply onlyin
situations where the relative strengths of society’s interest in a mediation communication
and mediation pécipant interesin confidentialitycan only beneasured unddhe facts
and circumstares of the partidar case. H these situation#he Act establistsewhat is
in effect a presumption of privilege, which may be rebutted iofiathe-record hearing
in which the proponent of the evidence must meet a high standard of need by
demonstrating that the evidence is otherwise unavailable and that the need for it in the
case at bar substantially outweighs the state’s interest in protectiranflteitiality of
mediation. In ther words, thexeeptions listed in &) include situatios that should
remain confidential but for overriding concerns for justice.

2. Section 6(a)(1). Record of an agreement.

This exception would permit evidence of a signed agreement, such as an
agreement to mediate, an agreement regattingthe mediation should be conducted --
including whether the parties and mediator may disclose outside of girggeeor, more
commonly, written agreements memorializing the parties’ resolution of the dispute. The
exception permits such an agreement to be introduced in a subsequent court proceeding
convened to determine whether the terms of that settlement agreement had been
breached.

The words “agreement evidenced byeeord” and “signed” refer to written and
executed agreements, those recorded by émpeded and ascribed to by the parties on
the tape, and other electronic means to record and sign, as defined in Sections 2(9) and
2(10). In other words, a participant’s notes about an oratmgm would not be a
signed agreement. On the other hand, the following situations would be considered a
signed agrement: a handwritteagreement thahe parties hav&igned, an e-nila
exchange between the parties in which thegetp particular provisions, and a tape
recording in wich they stee what constitutetheir agreeemt.

27



Written agreemds are commonlgxcepted from méation confidentikity
protections, permitting the Act to embrace current practices in a majbBtates.See
Ariz. Rev. Stat. AnnSection 12-2238 @B3); Cal. Evid. Cod8ection 1120(1\West
1997) (general); Cal. Evid. Code Section 1123 (West 1997) (general); Cal. Gov’'t. Code
Section 12980(i) (West 1998) (housing discrimination); Colo. Rev. Stat. Section 24-34-
506.5 (1993) (haing discriminatin); Ga. Code AnrSection 45-19-36{ (1989) (fair
employment); 775 lll. Comp. Stat. Section 5/7B-102(E)(3) (1989) (humiis)ignd.
Code Section 679.2998) (genety lowa. CodeAnn. Section 216.1B) (1999) (cvil
rights); Ky. Rev. Stat. Ann. Section 344.200(4) (1996) (civil rights)Rew. Stat. Ann.
Section 9:4112(B)(1)(c) (1997) (general); Rev. Stat. Ann. Section 51:2257(D) (1998)
(human rights); 5 Me. Rev. Stat. Ann. Section 4612(1)(A) (1995) (human rights); Md.
Code 1957 Ann. Art. 49(B) Section 28 (1991) (human rights); Mass. Gen. Laws. ch.
151B, Section 5 (1991) (job discrimination); Mo. Rev. Stat. Section 213.077 (1992)
(human rights); Neb. Rev. Stat. Section 43-2908 (1993) (parenting act); N.J. Stat. Ann.
Section 10:5-14 (1992) (civil rights); Or. Rev. Stat. Ann. Section 36.220(2)(a) (1997)
(general); @ Rev. Stat. Ann. 3862 (1989) (agcultural forelosure); 42 Pa. @sol.
Stat. Section 5949(b)(1) (1996) (general); Tenn. Code Ann. Section 4-21-303(d) (1996)
(human rights); Tex. Gov’'t. Code Ann. Section 2008.057 (1999) (Administrative
Procedure Act); Vt. R. Civ. P., Rule 16.3 (1998) (general civil); Va. Code Ann.
Section 8.01-576.10 (1994) (general); Va. Code Ann. Section 8.01-581.22 ( 1988)
(general); Wash. Rev. Code Section 5.60.070 (1)(e) and (f) (1993) ( 199&)a(ye
Wash. Rev. Code Section 26.09.015(3) (1991) (divorce); Wash. Rev. Code
Section 49.60.240 (1995) (human rights); W.Va. Code Section 5-11A-11(b)(4) (1992)
(fair housing) W.Va. Code SectioBB-2-4(r) (190) (public emploges); Wis. Stat.
Section 767.11(12) (1993) (family court); Wis. Stat. Section 904.085(4)(a) (1997)
(general).

This exception is noteworthy only for what is not included: oraegents. The
disadvanage of exempig oral setlements s that neast everything said dung a
mediation session could bear on either whether the parties came to an agreement or the
content of the agreement. In other words, an exception for eegragnts has the
potential to swallow the rule of privilege. As a result, mediation participants might be
less candid, not knowing whether a controversy later woulat ewer an oral agreement.
Unfortunately, excluding evidence of oral settlements rehdheng a mediation session
would operate to the disadvantage of a less legally sophidtjgatsy who is accustomed
to the enforcenme of oral settlent@s reached in getiations. Such person might also
mistakenly assume the admissibility of evidence of oral settlemeatsee in mediation
as well. Howeverbecause the nuaity of caurts and statutesit the confidentility
exception to sigreewritten agrements, one wouldkpect that mediaterand others will
soon incorporate knowledge of a writing requirement into their pract®ss/ernon v.
Acton 732 N.E.2d 805 d., 2000) (citinglraft Uniform Meliation Act);Ryan v.
Garcia, 27 Cal. App.4th 1006, 1012 (1994) (privilege statute precluded evidence of oral
agreement}dudson v. Hudsqr600 So.2d 7,9 (Fl&pp. 1992) (prillege statute
precluded evidece of oral setthaent); Ohio Rev. CadAnn. Section 231023 (West
1996). For an exaple of a state dise permitting th enforcementfaral agreemnts
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under certain narrow circumstanceseCal. Evid. Code Section 1118, 1124 (West 1997)
(providing that oral agreement must be memorialized in writing within 72 hours).

Despite the limitabn on oral agrements, the Act &ves parties otheneans to
preserve the agreement quickly. Pearaple, parties can agree that the mediation has
ended, state their oral agreement into the tape recorder and tleeir assentSee
Regents of the University of California v. Sumdé&r Cal. App. 4th 1209, 1212 (1996).
This approach was codified in Cal. Evid. Code Section 1118, 1124 (West 1997).

The parties may still provide that particular settlements agreements are
confidential with regard to disclosure to the general public, and provide for sanctions for
the party who discloses voluntaril$geeStephen A. Hochmaigonfidentiality in
Mediation: A Trap for the UnwarysB41 ALI-ABA 605 (1995). However
confidentialityagreements aehed in mediatm like those in othesettlement situetns,
are subject to the need for evidence and public policy coatmies. SeeCole et al.,
supra Section 9.23, 9.25.

3. Section 6(a)(2). Mediations open to the public; megings and records
made open by law.

Section 6(a)(2jnakes clear thahe privilegesn Section 4 do not pempt state
open meetings and open records laws, thus deferring to the policies of the individual
States regardg the typs of meetings thavill be subject to thse laws. Inddition, it
provides an exception when the mediation is opened to the public, such as a televised
mediation.

This exception recognizes that there should be no after-the-fact confidefdrality
communications that were made in a meeting that was either voluntarily open to the
public — such as a workgroup meeting in a federal negotiated rule ntla&irvgas made
open to the general public, even though not requirecetgral Advisory Committee Act
(FACA) to be open — or was required to be open to the public pursuant to an open
meeting law. Foexample, the Act auld provide no pvilege if an agncy holds a
closed meeting but FACA would require that it be open. This exception also applies if a
meeting was properly closed but an open recordéawires that the meeting summaries
or other documés — perhaps eventranscript — bmade availablender certain
circumstances, e.g. the Federal Sunshine Act (5 U.S.C. 552b (1995). In this situation,
only the records would be excepted from the privilege, however

4. Section 6(a)(3). Threatsof bodily injury or to commit a crime of violence.

The policy rationales supporting the privilege do not support mediation
communications thiahreaten bodilynjury or cimes of violence.To the contraryin
cases in which aredible threat &is been made dlssure would ser/the public interst
in safety ad the protectionfathers. Beasse such statemtsrare sometimes ma in
anger with no irgntion to commit thecd, the exception ia narrow one thapplies only
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to the threatening statements; the remainder of the mediation communication remains
protected against disclosure.

State mediation confidentiality statutes frequentlpgeize a similar exception.
SeeAlaska Stat. Sectin4d7.12.450(e) @98) (communitydispute resolutionenters)
(admissible to extent relevant to a criminal matter); Colo. Rev. Stat. Section 13-22-307
(1998) (genex) (bodilyinjury); Kan. Stat. Ann. Sectio23-605(b)(5) (299) (domestic
relations) (meditor may rport threats of vience to court)Or. Rev. Stat.

Section 36.220(6) (1997) (general) (substantial bodily irtuspecific person); 42 Pa.
Cons. St. Ann. Section 5949(2)(1) (1996) (general) (threats of haglily); Wash. Reuv.
Code Section 7.7950 (1984) (commuty dispute reolution centerqthreats of bodily
injury); Wyo. Stat. Section 1-43-103 (c)(ii) (1991¢(@ral) (future crime or harmful
act).

5. Section 6(a)(4). Communications used to plan or commit a crime.

The policies underlying this provision mirror those underhBegtion 5(c), and
are discussed there. This exception applies to particular communications used to plan or
commit a crime, wéreas Section &) applies wherhe mediation is usefor these
purposes. It includes communication intentionally used to conceal amgrgime or
criminal activity.

Almost a dozen States currently have mediation confidentiality pimiedhat
contain exceptions related to a commission of a crime. Colo. Rev Stat. Section 13-22-
307 (1991) (gesral) (future élony); Fla Stat. Ann. SectionZB.038 (mobile home
parks) (ongoig or future cme or fraud);dwa Code Section B115B (1999) (wil
rights); lowa Code Section 654A.13 (1990) (farmer-lendewalCode Section 679C.2
(1998) (general) (ongoing or future crimes); Kan. Stat. Ann. Section 2B)685(1989)
(ongoing and future crime or fraud); Kan. Stat. Ann. Section 44-817(c)(3) (1886))(
(ongoing and future crime or fraud); Kan. Stat. Ann. Section 75-4332(d)(3) (1996)
(public employment) (ongoing and future crime awft); 24 Me. Rev. Stat. Ann.

Section 2857(2)1099) (health g&) (to prove #ud during medtaon); Minn. Stat.

Section 595.02(1) (1996) (gneral); Neb. Re Stat. Section 23914 (1994) (geeral)

(crime or frauyf N.H. Rev. Stat. An. Section 328-C:8() (1998) (domestirelations)
(perjury n mediation); N.J. St&Ann. Section 34:13A6(h) (1997) (wrkers’

compensation) (g crime); NY. Lab. Laws Section 702(8) (McKinney1991) (past

crimes) (labor mediation); Or. Rev. Stat. Ann. Section 36.220(6) (1997) (general) (future
bodily harm o a specific peson); S.D. Codified aws Section 19-132 (1998) (gemnal)
(crime or fraud); Wyo. Stat. Ann. Section 1-43-103(c)(ii) (1991) (futtines).

While ready to exempt attempts to commit or the commission of crimes from
confidentialityprotection, the Eafting Committes declined to coveéfraud” that would
not also constitute a crime because civil cases frequently includatiaifegof fraud,
with varying degrees of merit, and the mediation would@pyately focus on discussion
of fraud claims. Some state statutes do exempt fraud, although less frequently than they
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do crime. Sege.g, Fla. Stat. Ann. S#ion 723.038(8)1(994) (mobile homparks)
(communications made in furtherance of commission of crime or fraud); Kan. Stat. Ann.
Section 23-605(163) (1999) (domstic relations)dngoing crimeor fraud); KanStat.

Ann. Section 44-817(c)(3) (1996) (labor) (ongoing crime or fraud); K&at. Ann.

Section 60-452(b)(3) (1964) (general) (ongoing or futureecor fraud); Kan. Stat. Ann.
Section 75-4332{3) (1996) (pulic employmat) (ongoing ofuture crime orraud);

Neb. Rev. Stat. Sean 25-2914 (1994(general) (eme or fraud); . Codified Lavs

Section 19-13-32 (1998) (general) (crime or fraud).

Significantly, this exception does not cover mediation communications
constituting admissions of past crimes, or past potential crimes, which remain privileged.
Thus, for example, discussions of past aggressive positions with regard to taxation or
other matters of regulatory compliance in commercial nied&remain privileged
against possible use in subsequent or simultaneous civil proceedings. The Drafting
Committees discussed the possibility of creating an exception for the related
circumstance in which a party makes an admission of past conduct that portends future
bad conduct. Hoewver, theydecided agast such an expansiar this exception mause
such past conduct can already be disclosed in other importasit Wag other parties
can warn others, because parties are not prohibited from disclodimg Agt. The Act
permits the mediator to disclose if required by law to disclose felonies or if public policy
requires.

It is important to emphasize that the Act’s limited focus as an evidentiary and
discovery privlege, rathe than a broder rule of cafidentidity means thathis privilege
provision would not ggvent a partfrom calling thepolice, or warmg someone in
danger.

Finally, it should be noted that this exception is intended to prevent the
abuse of the privilege as a shield to evidence that might be nedessearyecute or
defend a crimeThe Draftersecognize that it ipossible that thexeeption itself cou
be abused. Suchethical or bad fth conduct would @ntinue to be subjeto
traditional sanabn standards.

6. Section 6(a)(5). Evidence of professonal misconduct or malpractice by
the mediator.

The rationale dend the exception ithat disclosures ngdbe necesary to
promote accountéity of medators by atbwing for grizances to be brgiht against
mediators, and as a matter of fundamental fairness, to permit the mediator to defend
against such a claim. Moreover, permitting complaints against the mediator furthers the
central rationale that States have used to reject the traditional basis of licensure and
credentialing for assuring quality in professional pcac that private actions will serve
an adequateegulatory fundbn and sif out inconpetent or uethical prosiders thiough
liability and the rejection of servic&seee.g, W. Lee DobbinsThe Debate Over
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Mediator Qualifications: Can They Satisfy the Growing Need to Measure Competence
Without BarringEntry into the Mar&t?, U. Fla. J. L. & Pub. Pol'y 95, 96-98 (1995).

7. Section 6(a)(6). Evidence of professional misconduct or malpractice by a
party or representative of a party.

Sometimes the issue arises whether anyonepneayde evidence of professional
misconduct or malpractice occurring during the mediateelin re Waller 573 A.2d
780 (D.C. App. 1990 see generallffamela Kentraslear No Evil, See No Evil, Speak
No Evil: The Intoleable Conflict for Attoney-Mediators Btween the Duty telaintain
Mediation Confidentiality and the Duty to Report Fellow Attorney Miscond9&7
B.Y.U.L. Rev. 715, 740-751. The failure to provide an exception for such evidence
would mean that lawyers and fiduciaries could act unethiorily violation of standards
without concern that evidence of the misconduct would later be admissible in a
proceeding brought for recourse. This exception makes it possible to use testimony of
anyone except the mediator in proceedings at which suchraislmade or defended.
Because of the potential adverse impact on a mediator’'s appearanpamiglity, the
use of mediator #¢imony is morguarded, and #nefore proteted by Sewon 6(c). It
important to note that evidence fitting this exception would still be protected in other
types of proceedings, such as those related to the disputenteiraged.

Reporting requirements operate independently of the prevded this exception.
Mediators and other are not precluded by the Act from tieganisconduct to an agency
or tribunal other than one that might make a ruling on the dispute being mediated, which
is precluded by Section 8(a) and (b).

8. Section 6(a)(7). Evidence of abuse or neglect.

An exception for child abuse and neglect is common in domestic mediation
confidentiality statutes, and the Act reaffirms these important pcitioices States have
made to protect their citizen§eee.g, lowa. Code Ann. Section 679c.3(4) (1998)
(general); lan. Stat. Ann. Saon 23-605(b)(2]1999) (domesticelations); KanStat.

Ann. Section 38-1522(a) (1997) (general); Kan. Stat. Ann. Section 44-817© )(2) (1996)
(labor); Kan. Stat. Ann. Section 72-5427(e)(2) (1996) (teachers); Kan. Stat. Ann.
Section 75-4332(d)(1) (1996) (public employment); Minn. Stat. Ann.

Section 595.02(2)(a)(5) (1996) (general); Mont. Code Ann. Section 41-3-404 (1999)
(child abuse inwaigations) (medtor may nbbe compelled to $tify); Neb Rev. Stat.
Section 43-2908 (1993) (parenting act) (in camera); N.H. Rev. Stat. Ann. Section 328-
C:9(llN)(c ) (1998)(marital); N.C. Gen. Stat. Section 7A-38.1(L) (1999) (superior court);
N.C. Gen. Stat. Section 7A-38.4(K) (1999) (district courts); Ohio Rev. Code Ann.
Section 3109.052(c) (West 1990) (child custody); Ohio Rev. Code Ann.

Section 5123.601 (West 1988) (mental retardation); Ohio Rev. Code Ann.

Section 2317.02 (1998) (general); Or. Rev. Stat. Section 36.220(5) (1997) (general);
Tenn. Code Ann. Section 36-4-130(b)(5) (1993) (divorce); Utah Code Ann. Section 30-3-
38(4) (2000) (divorce) (mediator shall report); Va. Code Ann. Section 63.1-248.3(A)(10)
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(2000) (welfae); Wis. Stat. Sectiofh8.981(2) (1997(social servicg): Wis. Stat.
Section 904.085(4)(d) (1997) (general); Wyo. Stat. Section 1-43-1i0B(€H91)
(general).But seeAriz. Rev. Stat. AnnSection 8-807(BjWest 1998) (childbuse
investigations) (rejecting rule of disclosure).

By referring to “child and adult protective gees agency,” the exception
broadens the coverage to include the eldentiydisabled if that State has protected them
by statute lad has createchagencyenforcement pcess. It shdd be stressed ththis
exception applies only to permit disclosures in public ageragepdings in which the
agency is a partyr nonparty participantThe exception doa®t apply in grate
actions, such aswbrce, becatwesthe need for thevidence is not ageat as in
proceedings brought to protect against abuse and neglect so thahtleahdoe stopped,
and is outweigleeby the polig of promotirg candor duringnediation. For exaple, in
a mediation betven Husband and Wifgho are seeking divorce, Husbrad admits to
sexually abusing a child. Husband’s admission would not be privileged in an action
brought by the public agenty protect the child, but would be privileged in the divorce
hearings.

The last braketed phrass make an eseption tothe excegbn to privilege
of mediation communications in certain mediations involving such public agencies.
Child protection agencies in many States have created mediatiosarpso® resolve
iIssues that arise because of allegations of abuse. Those advocating the use of mediation
in these contexts point to the need for privilege to promote the use of the process, and
these alternates provide it. Navinal Council of Juvele and FamilyCourt Judges,
Resource Guideles: Improving tb Child Abuse and Niegt Court Processl995.
These alternatives are bracketed and offered to the states as recothmedele
provisions because of concerns raised by some mediators of sasllet mediator
testimony sometimes can be necessadyappropriate to secure the safety of a
vulnerable party in a situation of abuSeel etter from American Bar Association
Commission on Mentaha Physical Bability Law, November 15000 (on file with
Drafting Committees).

The words “clild or aduk protecton” are brackted so thaBtates usig a
different term or encouraging mediation of disputes arising from abuse opothested
classes can add appropriate language.

Each state may chose to enact either Alternative A ornaltiee B. The
Alternative A exception only goplies to @ses eferred by thecourt or puldic agency. In
this situation, allegations already have been made in an officiaktantt a court has
made the determation that settlenmt of that case is ithe public intergt by refeting it
to mediation. In Alternative B exception, no court referral is required. A staténgna
Alternative B would be adopting a policy that it is sufficient that the publiccygiavors
settlement of a particular case by its participation in the mediation.
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The term “public agency” mayave to be modified in a State in which a
private agencis chargd by law to ssume the duties taqgiect childrenn these
contexts.

9. Section 6(b). Exoeptionsrequiring demonstration of need.

The exceptions under this Section constitute less common fact patterns that may
sometimes justify carving an exception, but only when the unapie &nd
circumstances of the case demonstrate that the evidence is otherwise unavailable, and the
need for the evidence outweighs the policies underiyiagrivilege. Thus, Section 6(b)
effectively places the burden on the proponent to persuadeuheon these points. The
evidence will not be disclosed absent a finding on these points after an in camera hearing.
Further, under Section 6(d) the evidence will be admitted only for that limited purpose.

10. Section 6(b)(1). Felony [and misdemeanorg].

As noted in the commentary to Section 6, point 5, the Act affords more
specialized treatment for the use of mediation communications in subsequent felony
proceedings, which reflects the unique character, considerations, apthstthat attend
the need for eveehce in the crimim process. Staganay also wisto extend this
specialized treatment to misdemeanors, and the Drafters offer appropriate model
language for states in that event.

Existing privileg statutes are sitt or split as to wiieer they pply onlyto civil
proceedings,@ply also to sme juvenile or misdeeanor procekngs, or apphas well
to all criminal proceedings. The split among the States reflects clashingiptéi@sts.
One the one hand, mediation participants operating under the benefit of a privilege might
reasonably expect that statements made in mediation would not be available for use in a
later felony prosecution. The candor this expectation promotes is prebatelyhich the
mediation privileg seeks to protedt is also thédasis upon which mg criminal ourts
throughout the country have established victim-offender mediationgonsgwhich have
enjoyed great success in misdemeanor, and, Binghg, felony caseSeegenerally
Nancy Hirshmaniediating Misdemeanors: Big Successes in Smaller Cadasp.
ResoLMAG. 12 (Fall 2000); Mark S. Umbreit, The Handbook of Victim Offender
Mediation (2001). Public policy, for example, specifically supports the mediation of
gang disputes, for example, and these programsméass successful if the parties
cannot discuss the criminal acts underlying the disputes. Cal. Penal Code
Section 13826.6 (V& 1996) (mediationf gang-redted disputes); Col Rev. Stat.
Section 22-25-104.5 (1994) (mediation of gang-related disputes).

On the other handpciety’s eed for evidereto avoid an inacirate
decision is greatest in the criminal context — both for evidence that might convict the
guilty and &onerate the innent -- becausé&¢ stakes of humdierty andpublic safety
are at their zenith. For this reason, even without this exception, the courts can be
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expected to weigh heavily the need for the evidenceartecular case, and sometimes
will rule that the defendant’s constitutional rights require disclosBesRinaker v.
Superior Court74 Cal. Rptr. 2d 464, 466 (Ct. App. 1998) (juvenile’s constitutional right
to confrontation in civil juvenile delinquency trumps mediator’s statutohy rigt to be
called as a witrss);State v. Castellana@l60 So.2d 480 (Fl&pp. 1984) (state

excluding evidence of an offer of compromise presented to prove liabiklysence of
liability for a claim or its value does not preclude mediator from t@sgifyn a criminal
proceeding regarding alleged threat miaglene party to another in mediatiofee also
Davis v. Alaska415 U.S. 308 (1974).

After great consideration and public comment, the Drafting Committees
decided to leave the critical balancing of these competing interests to the sound discretion
of the courts to dermine under thfacts and ciramstances of eaccase. Critical, it is
drafted in a manner to ensure that the same right to evidence introdubed by
prosecution, thus assuring a level playing fialdaddition, it puts the parties on notice of
this limitation on confidertialit y.

11. Section 6(b)(2). Validity and enfor ceability of settlement agreement.

This exception is designed to preserve traditional contract defenses to the
enforcement of the mediated settlement agreement that relate to the iofeifety
mediation process, which otherwise would be unavailable if based on mediation
communications. Aecent Texas caggovides an exampleAn action was lmught to
enforce a mediad settlement. Endefendant reed the defens&f duress and sohfto
introduce evidete that he had ksd the mediatootpermit him to leavbecause of clsé
pains and a history of heart trouble, and that the mediator had refused to let hithdeave
mediation sessionSee Randle v. Mid Gulf, IndNo. 14-95-01292, 1996 WL 447954
(Tex App. 1996) (unpublished). The exception might also allow party testimony in a
personal injurycase that the drer denied havminsurance,ausing the plaiift to rely
and settle on that basis, where such a misstatement would be a basis for reforming or
avoiding liability under the settlement. Under this exception the evidence will not be
privileged if the weighing requirements are met. This exception differs from the
exception for a rd of an aggement in Section®)(1) in that Setion 6(a)(1) oly
exempts the admisslity of the reeord of the agrement itself, wile the exception in
Section 6(b)(2) is broader in that it would permit the admissibility of other mediation
communications that are necessary to establish or refuterselébethe validity of a
mediated settlemé¢ agreement.

12. Section 6(c). Mediator not compelled.
Section 6(c) allows the mediator to decline to testify or otherwise provide
evidence in a pfessional miscatuct and mediatesettlement enfaement cases to

protect against frequent attempts to use the mediator as a tie-breaking witness, which
would undermine the integrity of the mediation process and the imparbiiitg
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individual mediator. Nonetheless, the parties and others may tastifgvide evidence
in such cases.

This Section is discussed in the comments to Sections 6(a)(7) and 6(b)(2). The
mediator maytill testify \oluntarily if the exceptions applor the peies waive their
privilege, but the mediator may not be compelled to do so.

13. Section 6(d). Limitations on exceptions.

This Section makes clear the limited use that may be made of mediation
communications that are admitted under the exceptions delineated in Sections 6(a) and
6(b). For examplaf a statement édencing child buse is admitted atmmoceeding to
protect the child, the rest of the mediation communications remain privileged for that
proceeding, and the statement of abuse itself remains privileged for the pendiog divor
or other procaings.

SECTION 7. PROHIBITED MEDIATOR REPORTS.

(a) Except as regred in subsectio(b), a mediatamay not makea report,
assessmenevaluaion, recomnendation,finding, or other comnainicationregarding a
mediation to a court, administrative agency, or other authtbatymay make a ruling on
the dispute that is the subject of the mediation.

(b) A mediator may disclose:

(1) whether the mediation occurred or has terminated, whether a settlement
was reached, and attendance;

(2) a mediation communication as permitted under Section 6; or

(3) a mediation communication evidencing abuse, neglect, abandonment, or
exploitation of an ingidual to a public gency reponsible for preicting individués
against such mistatment.

(c) A communication made in violation of subsection (a) may not be considered

by a court, administrative agenoy arbitrator.
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Reporter’s Notes

1. Section 7. Disclosuresby the mediator to an authority that may make a
ruling on the dispute being mediated.

Section 7(a) prohibits communications by the mediator in prescribed
circumstances. In contrast to the privilege, which givesha tagrefuse to provide
evidence in a swlequent legalrpceeding, tls Section creasea prohibition aginst
disclosure.

Some states have already adopted similar prohibiti8aes.e.g, Cal. Evid. Code
Section 121 (West 197); Fla.Stat. AnnSection 33.71 (1999 (waterresourcs); Tex.
Civ. Prac. & Rem. Code Section 154.053 (c) (West 1999) (general). Disclosures of
mediation communications to a judge also could run afoul of prohibitions against ex
parte communications with judgeSeeCode of Conduct for Federal Judges, Canon
3(A)(3), 175 F.R.D. 364, 367 (1998); American Bar Association Model Code of Conduct
of Judicial Conduct at 9. The purpose of this Section is consistent with the conclusions
of seminal reports in the mediation field condemn the use of such reports as permitting
coercion by the mediator and desingyconfidence in the neutrality of the mediator and
in the mediation proces$eeSociety for Professionals in Dispute Resolution, Mandated
Participation an&ettlement Coeran: Dispute Resolutivas it Relates to tieourts
(1991); Center for Dispute Settlement, National Standards for Court-Connected
Mediation Programs (D.C. 1992).

Importantly the prohibition is fnited to reports aother listed commucations to
those who may rule on the dispute being mediated. While the mediators are thus
constrained in terms of reports to courts and others that may make rulings @ethe ca
they are not prohibited from reporting threatenednhtarappropriate authorities, for
example, if learned during a mediation to settle a civil dispute. In this regard, Section
7(b)(3) responsito public concers about claritand makes explicit mat is otherwise
implied in the Act, tht mediators aneot constrained biis Section in theiability to
disclose threat®tthe safetyand well being ofulnerable pais to appropriatpublic
authorities, and is consistent with the exception for disclosure in proceedings in Section
6(a)(7). Simildy, while theprovision prohibitsnediators from mang these repts, it
does not constraithe parties.

The communicatiaby the medtar to the court oother authorityare broadly
defined. The provisions would not permit a mediator to communicate, for example, on
whether a partidar partyengaged indgood faith” negtiation, or to statevhether a party
had been “the pblem” in reaclig a settlementSection 7(b)(1)owever, does pait
disclosure of particular facts, including attendance and whether a settlemerdchas re
For example, a mediator may report that one mhdyot attend and another attended
only for the first five minutes. States with “good faith” mediation laws or court rules may
want to consider thinterplaybetween such lasvand this Section diie Act.
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SECTION 8. CONFIDENTIALITY. Unless subject to the [insert statutory
references to open meetings act and open records act], mediation communications are
confidential to thextent agreedylthe partis or provided byther law or rul®f this
State.

Reporter’s Notes

This Section restates the general rule in the states regarding the
confidentialityof mediation commuaeations outside theontext of procedings.

Typically, confidentialityagreements are enforceable against atsignander
state contract law, through damages and sometimes specific enforc&ment.gDoe
v. Roe 93 Misc.2d 201, 400 N.Y.S.2d 668 (1977). This furthers the Act’s underlying
policy of party self-detenination by permitting the parties to determine whether, when,
and how statemesnitnade in mediationay be disclsed to friends, faily members
business associates, the media and other third parties -- outside the context of
proceedings that are covered by the pri@lelj also draws a clear line to better guide
the parties.

Section 8 was the culmination of efforts in several drafts to understand and
manage the reasonable expectations of mediation participants regarding disclosures
outside of procekngs. Earlydrafts were dficized by sora in the mediationaammunity
for failing to impse an affirmatie duty on meéiation participats not to disclose
mediation communications to third persons outside of the context of the proceedings at
which the Section 4 privilege applies. In several subsequent drafts, therPraf
attempted to esthsh a rule that wdd prohibit such didosures, but found
impracticable to do so without imposing a severe risk of civil liability on the many
unknowing mediation participants who might discuss their mediations with friends and
family members, for example, for any numbésalutary reasons. In addition, the
Drafters were deeply concechabout their capacity to develop a trabmprehensive
list of legitimate and appropriate exceptions -- such as for the education and training of
mediators, for the monitoring evaluation and improvement of court-related mediation
programs, and for the reporting of threats to police and abuse to publiccageas each
draft drew forth more calls for lgitimate and apppriate exceptios. Similarly efforts to
create a simpler rule with fewer exceptions but with greater judicial discretion to act as
appropriate on a case-by-case basis to ptéwganifest injustice” also met severe
resistance from many different sectors of the mediation commasityell as a number
of state Bar ADR committees. Finally, recognizing the important ralerolawyer
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mediators and the many people who participate in mediations without counsel or
knowledge of the law, the Drafters were concerned about the iiétigand
accessibilityof the provisions.

In the end, the Drafters ultimately chose tondaaclear line, and to follow the
general practice in the states of leaving the disclosure of mediation communications
outside of proceedings to the good judgment of the parties to determine in light of the
unique characteristics and circumstances of their dispute.

Finally, special note should be made of the langtagprovided by other law or
rule of this State.” This language has two critical effects. First, it makes clear that the
Act does not preempt current court rules or statutes that may imposeo& duty
confidentialityoutside of procelngs. SeeTexas Civ. Prac. & Rem. Section 154.073 (a)
(arguably imposing a dutyf non-disclosure outside the context of proceedings).
Second, the language “or provided by otherda rule of this State” also puts parties on
notice that the parties’ capacity to contract for this aspect ofdeoiality, while broad,

IS subject to the limitations of existing State law. This recognizes the important policy
choices that the State already has made through its various mechanisms of law

For example, such a contract would be subject to the rule in some states that
would permit or require a mediator to reveal information if there is a present and
substantial threat that a person will suffer death or substantial bodily harm if the mediator
fails to take action necessary to eliminate the tr8at e.g, Tarasoff v. Regents of the
University of Califonia, 551 P.2d 334 (Cal. I8) (en banc)permitting actia against
psychotherapist who knows of a patient's dangerousnddaits to warn the potential
victim). The meditr in such a casmay first wif to secure a detaination bya court,
in camera, that the facts of the particular case justify oedhdetate divulging the
information to prevent reasonably certain death or substantial badity. See for
example, ABA Rule 1.6(b)(1) and accompanying commegnfa).S.C. Section
574(a)(4)(C). This result is consistent with the ABA/AAA/SPIDR Model Standards of
Conduct for Mediators, and the American Bar Association’s revised the Standards of
Conduct for Attorays.

In addition, under contract law the courts may n&laeptions to enforcement
for public policy reasonsSee, e.gEqual Employment gportunity Commissiov. Astra
USA 94 F.3d 738 (1Cir. 1996). Such agreements are typicafly enforceable by non-
signatories. They are also not enforceable ¥ twaflict with public records
requirementsSee, e.g. Anchage School Dist. VAnchorage Daily Nes, 779 P.2d 1191
(Alaska 1989)Pierce v. St. Vrain Valley School Distridi997 WL 94120 (Glo. Ct.

App. Div. 1 1997). Te use of mediattocommunicationsseevidence in poeedings is
governed by Section 4-7, and the signatories ohéidential agreement cannot expand
the scope of the privilege.
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SECTION 9. MEDIATOR'SDISCLOSURE OF CONFLICTSOF INTEREST;

BACKGROUND.

(a) Before ecepting a madtion, an individubwho is requestetb serve as a
mediator shall:

(1) make an inquiry that is reasonable under the circumstancdsnmide
whether therera any know facts that a essonable individuavould consider ligly to
affect the impartiality of the mediator, including a financial ospeal interest in the
outcome of the mediation and an existing or past relationship with a mediation party or
foreseeable participant in the mediation; and
(2) disclose anguch known fact tthe mediation pées as soon as is

practical before accepting a mediation.

(b) If a mediato learns any factlescribedm subsectin (a)(1) afer accepting a
mediation, the mediator shall disclose it as soon as is practicable.

(c) Atthe request of a mediation party, an individual who is requested to serve a
a mediator shall disclose the mediator’s qualifications to mediate a dispute.

(d) A person that violates subsection [(a) or (b)][(a), (b), or (g)] is precluded by
the violation from asserting a privilege under Section 4.

(e) Subsections (a), (b), [and] (c), [and] [(g)] do not apply to an individual acting
as a judge.

() This [Act] does not require that a mediator have a special qualification by
background or profession.

[(g) A mediator rast be impartial, uass after disckure of the fastrequired in
subsections (a) and (b) to be disclosed, the parties agree otherwise.]
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Reporter’s Notes

1. Sections9(a) and 9(b). Disclosure of mediator’s conflicts of interest.
a.ln general.

This Section provides legislative support for the professional standards requiring
mediators to disclose their conflicts of intereSee, e.gAmerican Arbitration
Association, Ameacan Bar Assdation & Societyof ProfessionalsiDispute
Resolution, Model Standards of Conduct for Mediators, StandatbBb); Model
Standards of Practice for Family and Divorce Mediation, Standai20i01); National
Standards for Cot#Connected Medtion Programs,t&ndard 8.1(b)1092). Itis
consistent with the ethical obligations imposed on other ADR neuakRevised
Uniform Arbitration Act (2000) Section 12; Code of Professional Responsibility for
Arbitrators of Labor-Management Disputes, Section 2(B) (1985uired disclosures).

Sections 7(a)(2) and 7(b) make clear that the duty to disclose is a continuing one

b. Reasonable duty of inquiry

The phrase in Section 9(b)(1) “make an inquiry that is reasonabletbede
circumstancesinakes clear thahe mediator’s tndlen of inquiryinto possible confits
is not absolute, buaither is one that ionsistent with thpurpose of the Seon: to
make the parties aware of any conflict of interest thaldcead the parties to believe
that the mediatords an interest in ¢houtcome of the sibute. Such discloee fulfills
the reasonablexpectations of thegsties, and fuhters the Act’'s a@ principles oparty
self-determination and informed consent by assuring the parties thatilihegve
sufficient information about the mediator’s potential conflicts of interests to make the
determination about whether that mediator is acceptable for the dispute at hand.

One may rasonably aticipate manituations in whicharties are willig to
waive a conflitof interest; inded, dependingpon the dispute, theery factthat a
mediator is familiar to both parties may best qualify the mediator to ted¢da dispute.
That choice, hoever, properlypelongs to the pies after infomed consent, ann
preserving this autonomy, this provision not only confirms the ityegfrthe individual
mediator, but also supports the integrity of the mediation procqga®¥ging a visible,
fundamental, and familiar safeguard of public protection.

Critically, the reasonable inquiry lamage is also intended to convey the
Drafters’ intent to exclude inadvertent failures to disclose that would result in the loss of
the mediator privilege. The duty of reasonable ingsigpecific to each mediation, and
such an inquinalways wold discover thoseonflicts that aresufficientlymaterial as to
call for disclosure. For example, stock ownership in a company that is &opanty
employment discrimination matter that is being mediated would likely be identified
under a reasonable inquiry, and should be disclosed to both parties under Section 9(a).
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On the other hand, less substantial or merely arguable conflicts ekinteaty not be
discoverable upon reasonable inquiry and thatttimergfore result in inadvertent
nondisclosure. In the foregoingpduothetical, for example, the mediator may not be
aware, or havany reasoto be aware, th&ie or she has meetship in the same
country clib as an officerrdboard member dhe company The failure to diclose this
arguable conflict would be inadvertent, not a violation of Section 9(a) or (b), and
therefore not subject to the loss of privilege sanction in Section 9(d).

The reasonable inquiry also depends on the circumstanceexdraple, if a
small claims courtefers parties ta mediator who fsaa volunteer attoey standig in
court, the parteewould not expect thanediator to chdcon conflicts with klawyers n
the mediator’s fm in the five minute between refeal and mediatio. Presumablyonly
conflicts known byhe mediator wouldffect that medition in any eent.

c. Conflictsthat must be disclosed

Section 9(b)(1) expressly states that mediators should disclose financial or
personal interests, and personal relationships, that a “reasonable person would consider
likely to affect the impartiality of the mediatorHowever, the Drafters chose the word
“including” to convey their intent that thesgés of conflicts not be viewed as an
exclusive list of that which must be disclosed. Again, the standard is one of
reasonableness under the circumstances, given the Section’s purpose in furthering
informed conserdnd the integytof the medition process.

It should be stressed that the Drafters recognize that it is sometimes difficult for
the practitioneto know preciselyhat must be discled under a reagsableness
standard. Prudence, professional reputation, and indeed common practice would compel
the practitioneto err on the sidef gaution in closeases. Moreovemediators with
full-time or otherwise extensive mediation practices may wish to avail themselves of the
common technolags used by ia firms to identifyconflicts of inteest. Finallyin this
regard, it is worth underscoring that this duty to disclose conflicts of interest is intended
to further party self-determination and the integoityhe mediation process, and is not
intended to provide a cover or vehicle for bad faith litigation tactics, such as fishing
expeditions into a méator’s professinal or personaldzkground. Sidtconduct would
continue to be subgeto traditional saction standards.

2. Section 9(c) and (f). Disclosure of mediator’s qualifications

Sections 9(c) and (f) address the issue of mediator qualifications, and, like the
conflicts of interest provision, are intended to further principles of party autosodny
informed consent In particulg these Sectiondot require medtors to have ciin
gualifications, secifically including a law dgree; nor, Uike the conflictsof interest
provision, do theympose an affirntave duty on te mediator to disoke qualificatios.
Rather, the mediator’s obligation is responsive: if a party asks for the mediator’'s
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gualifications to radiate a partidar dispute, the ediator must provielthose
qualifications.

In some situations, the parties may make clear thactreyabout the mediator’s
substantive knowledge of the context of the dispute, or that they want to know whether
the mediator in the past has used a purely facilitative mediation process or instead an
evaluative approachCompareLeonard L. RiskinUnderstanding Madtors’

Orientations, Strategies, and Techniques: A Grid for the Perpléxkidrv. Negotiation
L. Rev. 7 (1996)vith Joseph B. Stulbergracilitative Versus Evaluative Mediator
Orientations: Piercing The “Grid” Lock24 Fla. State Uni\L. Rev. 985 (297);see
generallySymposiumFla. State Univ. LRev. (1997). Exp&mce mediatingvould
seem important to some parties, and indeed this is one aspect of the mediator’'s
background that has been shown to correlate with effectiveness in resettiement.
Seee.qg, Jessica Pearson & Nancy Thoenimegorce Mediatio Research Ressltin
Divorce Mediation: Theory and Practicé29, 436 (Folberg & Milne, eds., 1988);
Roselle L. WisslerA Closer Look at Settlement WeélDisp. Resol. Mag. 28 (Summer
1998).

It must be stressed that the Act does not establish mediator qualifications. No
consensus has emerged in the law, research, or commasntarthose mediator
gualifications that will best produce effectiveness or fairness. As clarifiSedtjon
9(f), mediators need not be lawyers.fdct, the American Bar Association Section on
Dispute Resolutionds issued a statentéhat “dispute olution program should
permit all individuals who have appropriate training and qualifications to serve as
neutrals, regardless of whether theylavgyers.” ABA Section of Dispute Resolution
Council Res., April 28, 1999.

At the same time, the law and commentary recognize that the apfaliky
mediator is important and that the courts and public agencies referring cases to mediation
have a heightened responsibility to assur&éegenerallyCole et al.supra
Section 11.02 (disssing laws reayding mediatoqualifications)Center for Disp&t
Settlement, Natial Standards for @irt-Connected Ediation Progmas (1992); Society
for Professionals in Dispute Resolution Commission on Qualifications, Qualifying
Neutrals: The Basic Principles (1989); Society for Professionals in Dispute Resolution
Commission on Qualifications, Ensuring Competence and Quality in Dispute Resolution
Practice (199%)Society forProfessionals in Bpute Resolution, Qiifying Dispute
Resolution Practitioners: Guidelines for Court-Connected Programs (1997).

The decision of # Drafting Commtees against pscribing qualications should
not be interpreted as a disregard for the importance of qualifications. Rathettjmgspec
the unique characteristics that may quadifyarticular mediator for a particular
mediation, the silence of the Act reflects the difficulty of addregshiadgopic in a
uniform statute that applies to mediation in a variety of contexts. Qualifications may be
important, but they need not be uniform. It is not the intent of the Act to preclude a
statute, court or administrative agency rule, arbitratoowiract between the parties
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from requiringthat a mediator lva a particulabackground oprofession; those
decisions are ls¢ made by indgidual states, aats, governmaal entities, andasties.

3. Section 9(d). Violation of disclosure [and impartiality] requirements.
a. In general

This provision makes clear that the mediator who violates the disclosure
requirements of Sections 9(a) or (b) may not refuse to disclose a mediation
communication or prevent another person from disclosing a mediation communication of
the mediator, pursuant to Section 4(b)(2). If a state adopts the impaptialitgion of
Section 9(f), a dlation of that praision trigges the same deniaf the privilege Only
those states adopting the impartiality provision should adopt the second bracket [(a), (b),
or (g)]; dl other sates shdd adopt tle first backet [(& or (b)].

b. Only mediator privilegelost; party, nonparty participant privileges
remain intact

Crucially, while the mediator who fails to comply with the Act’s tiotd of
interest and impatrtiality requirements loses the privilege for purpose of that mediation,
the parties and ¢hnon-partyarticipants retin their privileg for that mediadin. Thus,
in a situation in which the mediator has lost the privilege, for example, the parties may
still come forward and assert their privilege, thus blocking the mediator who has lost the
privilege from providing testimony about the affected mediation. Simjlarlhe extent
the mediator’s purported testimony would be about the mediation communications of a
nonparty participant, the nonparty fi@pant may block the testimony if the mediator
has lost the privilege.

The only peson prejudiced bthe violation is the ediator who faild to disclose
a conflict [or who had a bias in the dispute], and as such the loss of privilege provides an
important but narrowly tailored measure of accountabigction 9(d) makes clear that
mediators cannatvoid testifyng in such situabins.

The Drafters @ansidered othemsictions for mediors who faileda disclose
conflicts [or who were partial], such as criminal and civil sanctions. However, it rejected
specificallyproviding for thee options becae®f the possibilityf discouragig people
from becoming mediators, and because the loss of privilege sanction was deemed to be
tailored to the precise harm caused by the violation.

c. Practical operation

The loss of privilege in this narrow context raises important practical questions
with regard to how a party or a nonpaggyticipant would know that the mediator may
lose, or has lost, the privilege with respect to a particular mediation. This is significant
because they should have the opportunity taddeghether they wish to assert their own
privilege and block the mediator's testimony to the extent permittdeelprivilege, or
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to permit the testimy, consistet with the Act's nderlyingpremises of partgutonomy
and informed casent.

As a practical ntger, notice is notikely to be aconcern in the pical case in
which the mediation communications evidence is being sought in an action to set aside
the mediated settlement agreement, or in a professional misconduct proceeding or action,
arising out of the conflict of interest. The parties would be aware of the loss of privilege,
and indeed, the loss of the privilege is consistent with the exceptions permitting such
testimony in cases to establish the validity of the settlemerdragre or professional
misconduct.SeeSections 6(a)(6) and 6(b)(2).

However, in the more remote situation in which these exceptions would not be
applicable, and the mediator's testimony is sought under a claim that the ptteg
been lost by virtue of the mediator's failure to disclose a conflict of hté¢ine notice
issue becomes more problematic. It may be expectethéhmediator would give notice
to the other mediation participants who may be affecteslibly a request. It may also be
expected under usual customs and practices that the party seekinglégedr
testimony would move the matter before a court and provide notice to all interested
persons who would have the right to assert the privilege. For a challenge to the
mediation privileg, those interestl parties wouldéothe mediator, pées, and nonpar
participants. In any event, mediation participantsadrsed to consider including
notice provisions in their agreements to mediate that call for participants who receive
subpoenas for privileged testimony to provide notice to the other participants of such a
request.

As with the exceptions recognized under this Act, the Act anticipates that the
guestion of whether a privilege has been lost would typiballgecided by courts in an
in camera proceeding that would preserve the confidentidlitye mediation
communicdions thatmay be necessary tastablishthe validty of the loss 6privilege
claim. The materiality of the failure to disclose is not likely to be in issue in the more
common situations in which the mediator’s testimony is being sought in a case other than
to establish the invalidity of a mediated settlement agreement or professional misconduct
arising from the failure to disclose. However, in those rare other situations in which the
mediator’s testimuy is beingsought, the propent of the evidare may alsmeed to
establish the materiality of the failure to disclose.

4. Section 9(e). Individual acting asa judge.

This Section averts a legislative prohibition on certain judicial actions, and defers
to other more appropriate regulation of the judiciatyextends the principles embodied
in Section 3(b)(3), which places mediations conducted by judges who mighemake
ruling on the cse outside the scemf the Act. Theationales desitred therein appl
with equal forcen this context.
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5. [Section 9(g). Mediator impartiality.]

This provision is a bracketed to signal that it is suggested as a model provision
and need not be gaf a Uniform A¢. “Impartidity” has ben equated with
“evenhandedness” in the Model Standards of Practice approvbd Bynerican Bar
Association, Amecan AssociationfoArbitrators, ad the Societpf Professionalsi
Dispute Resolution (now Association for Conflict Resolution). The mediator’s
employment situation may present difficult issuesnaigg impartiality. A mediator
who is emplogd by one ofhe parties is not pycally vieved as impartiakspeciallyf
the person who mediates also represents a parthe kepresentation situation, the
mediator’s overding responsility is toward a single party For example, thparties’
legal counsel would not be an impartial mediator. Ombuds often are obligadtdday
standards to be imptial, althoup they are mployed byone of the partge

While few would argue that it is almost always best for mediators to be impartial
as a matter of practice, including such a requirement into a uniform law drew
considerable controversy. Some mediators, reflecting@ydand sincerely felt value
within the mediation community that a mediator not be predisposed to favor or disfavor
parties in dispute, persistently urged the Drafters to enshrine this value in the Act; for
these, the failure to include the notion of impartiality in the Act would be a distortion of
the mediation praess. Other mediatts, service praders, judgesnediation scholay
however, urged the Drafters not to include the term “impartidbtya variety of
reasons.

At least three are worth stressing. One pressing concern was that inclutliag suc
statutory rquirement would daject mediators tan unwarrantedxposure to civil
lawsuits by digruntled paréis. In this re@yd, mediators wh a more evaluate style
expressed concerns that the common practice of so-called “rdaditiking” would be
used as a basis for such actions against the mediator. A second major concern was over
the workability of such a statutory requirent. Scholarly research in cognitive
psychology has confirdemany hidden but common biases that affect judgment, such as
attributional distortions of judgment and inclinations that are the product of social
learning and professional culturatiorsee generallyDaniel Kahneman and Amos
Tversky, Choices, Values, and Frames (2000); Scott Plous, TtleoRsyy of Judgment
and Decision Making (1993). Similarly, mediators in certain contexts sometimes have an
ethical or felt duty to advocate on behalf of a patih as long-term care ombuds in the
health care context. Third, some parties seek to use a mediator who has a duty to be
partial in some respects—such as a domestic mediator who is chailgedtbyrotect
the interests of the children. It has been argued that such mediations should still be
privileged.

For these and other reasons, the Drafting Committees determined that
impartiality, like qualificatons, was an issuedhwas important luahat did not need to
be included in a uniform law. Rather, out of regard for the gravitlye issue, the
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Drafting Committees determined that it was enough to flag the issue for states to consider
at a more local level, and to provide model language thabmaglpful to states wishing
to pursue the issue.

If this Sections adopted, the s&ashould also choske bracketedption with
this Section in Section (d), so that a mediator who is not impartial is precluded from
asserting the pilege. Sectiorfe) makes this iqgolicable to an inglidual acting a a
judge, whose imp#ality is governed byudicial cannons.

SECTION 10. PARTICIPATION IN MEDIATION. An attorney or other
individual designated by a party ynaccompany the partg and participate in a
mediation. A waiver of participation given before the mediation magdmnded.

Reporter’s Notes

The fairness of ediation is premigtupon the informedonsent of the pies to
any agreement reache@eeWright v. Brokett 150 Misc.2d 1031 (1991) (setting aside
mediation agreement where conduct of landlord/tenant mediation made informed consent
unlikely); see generallyJoseph B. Stulber§airness and Mediatigril3 Ohio St. J. on
Disp. Resol. 99, 936944 (B98); Gaig A McEwe, Nang H. Rogers Richad J.
Maiman,Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring
Fairness in Divorce Mediatiqry9 Minn. L. Rev. 1317 (1995). Some statutes permit the
mediator to exclude lawyers from mediation, resting fairnessgiesms on the lawyer’s
later review of the draft settlement agreem&dege.g, Cal. Fam. Code Section 3182
(West 1993); McEwen, et al., 79 Minn. L. Resupra at 1345-1346. At least one bar
authority has expressed doubts about the ability of eelai@yreview an agreement
effectively when that lawar did not participate in the give and take of negotiation.
Boston Bar Assi, Op. 78-1 (1979)Similarly, oncern has beeaised that theght to
bring counsel might be a requirement of constitutional due process in mediation
programs operated by courts or administrativeneigs. Richard C. Reuben,
Constitutional Gravit: A Unitary Theonof Alternative Dispte Resolution andublic
Civil Justice 47 UCLA L. Rev. 949, 1095 (April 2000).

Some parties mgyefer not to brig counsel. Hoever, becausef the capacity
of attorneys to help mitigate power imbalances, and in the abskeoter procedural
protections for les powerful pardis, the DraftingCommittees eleatito let the parties
not the mediator, decide. Also, their agreement to exclude counsel should be made after
the dispute arises, so that they can weigh the importance in the context of the stakes
involved.
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The Act does not preclude the possibility of parties bringing multiplegiesngr
translators, as often is common in international commercial and other complex
mediations. The Act also makes clear that parties may be accothpgrielesignated
person, and doe®nrequire that pson to be a laver. This provisionsi consistent with
good practices that permit theo separty to bmg someone forupport who is not a
lawyer if the party aanot afford a lawyer.

Most statutes are either silent on whether the parties’ lawyers excloded or,
alternatively, provide that the parties can bring kwwyo the session§eee.g, Neb.
Rev. Stat. Section 42-810 (1997) (domestic relations) (counsel may attend mediation);
N.D. Cent. Code Section 14-09.1-05 (1987) (domestic relations) (mediator may not
exclude counselkla. Stat. tit. 12, Stion 1824(5) (198) (represeative authorized to
attend); Or. Rev. Stat. Section 107.600(1) (1981) (marriage dissolution) (attorney may
not be excluded); Or. Rev. Stat. Section 107.785 (1995) (marriage dissolution) (attorney
may not be excluded); Wis. Stat. Section 655.58(5) (1990) (health care) (authorizes
counsel to attend mediation). Several States, in contrast, have enacted statutes permitting
the exclusion of counsel from domestic mediatiS&eeCal. Fam. Code Section 3182
(West 1993); Mont. Code Ann. Section 40-4-302(3) (1997) (family); S.D. Codified Laws
Section 25-4-59 (1996) (family); Wis. Stat. Section 767.11(10)(a) (1993) (Jamily

As a practical matter, this provision has application only when the parties are
compelled to participate in the mediation by contract, law, or order frauaraar
agency.In other instaces, any grty or meadtor unhappyvith the decision o& party to
be accompanied by an individual can simplyéstihe mediation. In some instances, a
party may seek to bringnandividual whose presence will interfere with effective
discussion. In divorce mediation, for example, a new friend of one of the parties may
spark new arguments. In these instances, the mediator can ntakestraation to the
parties and, if the mediation flounders because of the presence of the nahparty
parties or the meator can termirta the mediation. e pre-mediatio waiver of this
right of accompaniment can be rescinded, because thenpaytgiot have understood the
implication at that point in the process. However, this provision can be waived once the
mediation begins. Limitations on counsel in small claims proceedings may peciger
to apply to thesmall claims mandary mediatbn program. flso, the States mayish to
consider whetheo provide an exggion for mediatiortonducted withinhiese programs

The right to accompaniment does not operate to excuse any participation
requirements fothe parties theselves.

SECTION 11. RELATION TO ELECTRONIC SIGNATURESIN GLOBAL

AND NATIONAL COMMERCE ACT. This [Act] modifies, limits, or supersedes the
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federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section
7001 et seq., but this [Act] does not modify, limit, or supersede Section 101(c) of that
Act or authorize electronic delivery of aaf/the notices described in Section 103(b) of
that Act.

Reporter’s Notes

This Section adopts standard language approved by the rdnigw Conference
that is intended to conform Uniform Acts with the Uniform Electronic Transactions Act
(UETA) and its federal counterpart, Electronic Signatures in Global and National
Commerce Act (E-Sign) (15 U.S.C 7001, etc seq. (2000).

Both UETA and E-Sign were written in response to broad recognition of the
commercialand other us of electroic technobgies for conmunications and corracting,
and the consensus that the choice of medium should not control the enforceability of
transactions. These Sections are consistent with both UETA and E-Sign. UETA has
been adopted by the Conference andivedehe approval of the American Bar
Association House of Delegates. As of December 2001, it had been enacted in more than
35 states.

The effect of this provision is to reaffirm state authority over matters of contra
by making clear that UETA is the controlling law if there i®aflict between this Act
and the federal E-sign law, except for E-sign’s consumer consent provisions (Section
101(c) and its notice provisions (Section 103(b) (which have no substantive impact on
this Act). Among ther things, suchblarification @sures that agements relateid
mediation — such as the agreement to mediate and the subsequently metetszhse
agreement — may not be challenged on teeslmd a conflict between this Act and the
federal E-sig law. Such challges should be drgssed summarilipy the cous.

SECTION 12. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In
applying ad construing thifAct], consideratin should be giverotthe need to pronw
uniformity ofthe law with resp to its subject mait among Statekdt enact it.

Reporter’s Notes

One of the goals of the Uniform Mediation Act is to simplify the law @iggr
mediation. Another is to make the law uniform among the States. In most instances, the
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Act will render unnecessary the other hundreds of rdifteprivilege statutes among the
States, and these can be repealed. In fact, to do otherwise wouldenettiehe
uniformity of the law.

However, the Drafters contemplate the Act as a floor in mapgcts, rather than
a ceiling, one that provides a uniform starting point for mediation but which respects the
diversity in ontexts, culturesna communityraditions bypermitting stateto retain
specific features that have been tried and that work well in that state, but which need not
necessarily be uniform. For example, as noted after Section 4, those States that provide
specially that mediators cannot testify and impose dasiftom wrongful subpoena may
elect to retain such provisions. Similarly, as discussed in the comments to Section 8,
States with court rules that have confidentiality provisions barring the disclosure of
mediation communations outside theoatext of proceedgs may wik to retain those
provisions becae they areot inconsistent whtthe Act.

As discussed in the preface, point 5, the constructive role of certain laws
regarding mediation can be performed effectiwelly if the provisions are uniform
across the State§ee generallyames J. Brudneljediation and Some Lessons from the
Uniform State Law Experienc&3 Ohio St. J. on Disp. Resol. 795 (1998). In this regard,
the law mayarve to provide ot only unifomity of treament of mediatiomi certain
legal contexts, lilcan serve to heldefine what r@sonable expedtans may be th
regard to mediation. The certainty that flows from uniforroftinterpretation can serve
to promote local, state, and national interests in the expansive use of mediation as an
important means of dispute resolution.

While the Drafters recognize that some such variations of the mediation law are
inevitable give the diverse nate of mediation, # specific berfés of uniformity
should also be emphasized. As discussed in the Prefatory Notes, uniform adoption of the
UMA will make the law of mediation more accessible and certain in thes#r &ay.
Practitioners and participants will know where to find the law, and they and courts can
reasonably anticipate how the statute will be interpreted. Moreover,mityfaf the
law will provide geater prote@n of mediation thaany one sta has the capdy to
provide. No matter how much protection one state affords confidentiality protection, for
example, the commigation will not be potected agast compelled didosure in
another state ihat state does noawe the same lelvef protection. kally, uniformity
has the capacity to simplify and clarife law, and this is particularly true with respect
to mediation confientiality. Whee many sti@s have sevdrdifferent conidentiality
provisions, most of them could be replaced with an integrated Uniform Mediation Act.
Similarly, to the extent that there may be confusion between stateslueh state’s law
would apply to a mediation with an interstate character, unifosmtplifies the task of
those involved in the mediation by requiring them to look at only onealénerrthan the
laws of all affeted states.
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SECTION 13. SEVERABILITY CLAUSE. If anyprovision of this [Ad or its
application to any person or circumstance is held invalid, the invatidég not affect
other provisions or applications of this [Act] which can be given effect without the

invalid provision or application, and to this end the provisions of this [Act] are severable.

SECTION 14. EFFECTIVE DATE. This [Act] takes effect ................... .

SECTION 15. REPEALS. The following acts and parts of acts are hereby
repealed:
1)
2)
3
Reporter’s Notes

The Uniform Mediation Act was drafted such that it can be integrated into the
fabric of most siate legal regmes with minimal disruption of currert law or pradices. In
particular, it is not the intent of the UMA to disrupt existing law in those few states that
have well-established mediation processes by statute, court rules, or csishdecFor
example, its privilege structure, exceptions, etc., is consistent with most of the hundreds
of privilege sttutes currentlyn the states.

Many of thee can simplype repealed na this Section prosies the vehicleof so
doing. However, states should take care not to repeal addpi@vadions that may be
embedded within their state laws that may be desirable and which are not inconsistent
with the provisions of the Act. An Act is still uniform if it provides for mediator
incompetencyr provides for asts and attorneyfees to mediatemwho are wrorfglly
subpoenaed. For example, in Ohio the Act would seem to replace the need for the
generic privilege statute, O.R.C. 2317.023, and that part of the domestic mediation
statute O.R.C. 3109.052 relating to privilege, but not the public records exception,
O.R.C. 149.43 or failure to report a crime, O.R.C. 3109.052.
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In contrast, Alabama has fewer statutes that would be subsuntiesl Agt. For
example, the Act would seem to replace the need for the confidentiality provision in Ala.
Code 24-4-12 (communications during conciliation sessions of complaints brought under
Fair Housing Bw are confidatial unless partgeewaive in writing. The Act would B0
subsume certain sections of Ala.. Code 6-6-20, such as the definition of mediation and
the provision peritting attorneg or support persero accompanparties, but would
not replace therpvisions authorizig courts to refecases to mediatn under certain
conditions and dafing sanctions.

Many of the existing statutes deal with matters not coverdleotxct and need
not be repealed in order to provide uniformity becausewtioeyd not be superceded by
the Act. Common examples include authorization of mandatory mediation, standards for
mediators, and funding for mediation programs. Similarly, the Act would not supercede
statutes relating to mediator qualifications, such as O.R.C. 3109.052(A)(permitting local
courts to establismediator qualifiations) and O.R.C.147.02(E)(authizing state
employment relations board to appoint mediators according to trainingcgrac
experience, education, and character). In such situations, an al®iotleaation may
counsel in favorfonoting speciftally in this Setion which proviens of current ste
laws are not being repealed, as well as which ones are bpeaiae.

On the other handh those relativglfew instages where the & directly
conflicts, or may directly conflict, with existing state law, statdl want to consider the
relationship between their current law and the Act. The most prominent examples include
those states thatVveprovisions baimg attorneg from attendingnd participatig in

mediation sessions, and those states that current permit or require mediators to make
reports to judges who may make rulings on the case.

SECTION 16. APPLICATION TO EXISTING AGREEMENTSOR
REFERRALS.
(a) This [Act] govens a mediation pauant to a refeal or an agrement to
mediate rade on orféer [the &fectivedate of tis [Act]].
(b) On or after [@elayed d&], this [Act] govems an agreeméto mediate

whenever made.
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